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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 2 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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NUMBERING SYSTEM 


In 1979, a new numbering system was implemented by the Code 
Commission which facilitates the organization of sections. This system divides 
existing chapters into “parts” so that several related, but distinct, subjects can 
be compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 

4 - 29 - re r0 
Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (i), (ii), (aii), ete. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (0), ete. 

(1), (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 


Xx 
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subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (1), (11), (iii), etc. Example citation: § 1-1-101(a)(1)(A)@). 
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CONSTITUTION OF THE UNITED STATES 


L787 


ARTICLE 1 
[LEGISLATIVE DEPARTMENT] 


§ 7. [Bills and resolutions — Veto.|] 


Law Reviews. 
Fourth Amendment and No ‘Trespassing 
Signs - State v. Christensen: An Unreasonable, 


§ 8. [Powers of congress.] 


Law Reviews. 

Happy Together? The Uneasy Coexistence of 
Federal and State Protection for Sound Record- 
ings, 82 Tenn. L. Rev. 167 (2014). 

Inferiority Complex: Should State Courts 
Follow Lower Federal Court Precedent on the 
Meaning of Federal Law?, 68 Vand. L. Rev. 53 
(2015). 

Original Meaning and the Precedent Fall- 
back, 68 Vand. L. Rev. 105 (2015). 

The New Commerce Clause Doctrine in 
Game Theoretical Perspective (Maxwell L. 
Stearns), 60 Vand. L. Rev. 1 (2007). 

“Trash Is Commerce — Go Directly to Wash- 


§ 9. [Powers denied congress.] 


Cited: 

Miller v. Carlton, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 690 (Tenn. Crim. App. Aug. 
30, 2007); Grasty v. State, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 602 (Tenn. Crim. App. 
Aug. 1, 2008); Tucker v. Morrow, 335 S.W.3d 


Reasonable Expectation, 49 U. Mem. L. Rev. 
617 (Winter 2018). 


ington and Muddle Along: Solid Waste Manage- 
ment in Tennessee and the Commerce Clause,” 
(Jess O. Hale, Jr.), Tulane Environmental Law 
Journal, 19/2: 293-315 (2006). 


Attorney General Opinions. 

Effect of preemption and the commerce 
clause on state law concerning toxic substances 
in toys, OAG 09-009 (2/2/09). 

Collateral References. 

Constitutionality of State Bankruptcy-Spe- 
cific Exemptions Under Supremacy Clause and 
Bankruptcy Clause of U.S. Constitution (U.S. 
Const., Art. VI, cl. 2 and Art. I, § 8, cl. 4). 77 
A.L.R.6th 273. 


116, 2009 Tenn. Crim. App. LEXIS 975 (Tenn. 
Crim. App. Dec. 1, 2009); Thornton v. State, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 580 
(Tenn. Crim. App. July 15, 2010); Bryan v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 861 (Tenn. Crim. App. Nov. 17, 2011). 


NOTES TO DECISIONS 


ANALYSIS 
3. Clause 2. 
5.5. _—Denial of Habeas Corpus Affirmed. 
5.6.  —Denial of Habeas Corpus Reversed. 
6. Clause 3. 
8. —Ex Post Facto Laws. 
10. — —Application. 
13. ——Change of Punishment. 


ae Miscellaneous. 


3. Clause 2. 


5.5. —Denial of Habeas Corpus Affirmed. 

Habeas corpus court did not err by summar- 
ily denying habeas corpus relief, because al- 
though the inmate’s judgments indeed evinced 
an illegal release eligibility percentage, the 
portion of the sentencing hearing transcript 
attached to the response established that the 
trial court did not set a 40 percent release 


Art. 1, § 10 


eligibility for the life sentences, and mere cleri- 
cal errors in the terms of a sentence could not 
give rise to a void judgment; since the tran- 
script established that the trial court did not 
impose an illegal sentence, the erroneous re- 
lease eligibility included in the judgments could 
be classified as clerical errors. McConnell v. 
Carlton, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 388 (Tenn. Crim. App. May 19, 2009), 
appeal denied, McConnell v. Carlton, — S.W.3d 
—, 2009 Tenn. LEXIS 698 (Tenn. Oct. 19, 2009). 

Petitioner was not entitled to habeas corpus 
relief on the basis of a defective indictment on a 
charge of rape of a child because, under State v. 
Hill, the indictment was not fatally defective 
for failing to allege a culpable mental state; 
moreover, the application of Hill, which was 
decided after petitioner committed his offense, 
to petitioner’s indictment did not violate due 
process or the prohibitions against ex post facto 
laws. Hill v. Sexton, — $.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 74 (Tenn. Crim. App. Jan. 
30, 2013). 

Petitioner was not entitled to habeas corpus 
relief on the basis of a trial court’s failure to 
award pretrial jail credits because petitioner 
failed to exhibit to his petition sufficient docu- 
mentation from the record to establish that he 
was indeed entitled to pretrial jail credit under 
T.C.A. § 40-23-101 and that the trial court 
erroneously failed to award it. Hill v. Sexton, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Jan. 30, 2013). 


5.6. —Denial of Habeas Corpus Reversed. 

Petitioner for habeas corpus was entitled to 
counsel and a hearing because his sentences for 
two counts of aggravated rape, which reflected 
a 30 percent release eligibility for each convic- 
tion, were illegal on the face of the judgments 
pursuant to T.C.A. § 39-13-523(a)(2), (b) (now 
T.C.A. § 39-13-523(a)(3), (b)), which required 
that a multiple rapist serve 100 percent of his 
sentence. Turner v. Mills, — S.W.38d —, 2010 
Tenn. Crim. App. LEXIS 379 (Tenn. Crim. App. 
May 13, 2010). 

Petitioner was entitled to a writ of habeas 
corpus and immediate release because the sen- 


§ 10. [Powers denied the states.] 


Attorney General Opinions. 

State could lawfully and constitutionally 
withhold from a municipality state-shared rev- 
enue for an area that was lawfully annexed by 
the municipality between the operative dates 
set forth in proposed SB 121 [not enacted], 
April 15, 2013, and May 15, 2015. The General 
Assembly has the authority to change the por- 
tion of state-shared revenue that it allocates to 
a municipality both retroactively and prospec- 
tively. OAG 15-30, 2015 Tenn. AG LEXIS 30 
(4/2/15). 
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tencing court failed to give him mandatory 
credit for time served on community correc- 
tions, pursuant to T.C.A. § 40-36-106(e)(3)(B), 
following revocation of community corrections. 
Petitioner was not required to follow adminis- 
trative procedures. Jackson v. Parker, 366 
S.W.3d 186, 2011 Tenn. Crim. App. LEXIS 300 
(Tenn. Crim. App. Apr. 27, 2011). 


6. Clause 3. 
8. —Ex Post Facto Laws. 


10. ——Application. 

Petitioner was not entitled to habeas corpus 
relief on the basis of a defective indictment on a 
charge of rape of a child because, under State v. 
Hill, the indictment was not fatally defective 
for failing to allege a culpable mental state; 
moreover, the application of Hill, which was 
decided after petitioner committed his offense, 
to petitioner’s indictment did not violate due 
process or the prohibitions against ex post facto 
laws. Hill v. Sexton, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 74 (Tenn. Crim. App. Jan. 
30, 2013). 


13. ——Change of Punishment. 

Dismissal of defendant’s petition for habeas 
corpus relief was error, because although he 
was sentenced after November 1, 1989 for pre- 
meditated murder, he committed the crime 
before that date, and under T.C.A. § 40-35- 
117(b) he was entitled to be sentenced pursuant 
to Tennessee’s 1982 Sentencing Act because he 
faced a more severe punishment (higher re- 
lease eligibility) under the 1989 Sentencing 
Act. Glenn v. State, — S.W.38d —, 2008 Tenn. 
Crim. App. LEXIS 12 (Tenn. Crim. App. Jan. 8, 
2008). 


32. Miscellaneous. 

Trial court did not err when it denied the 
husband’s request for a jury trial because a 
criminal contempt proceeding was not enough 
of a crime to require initiation by an indictment 
or presentment, and there was no right to a 
trial by jury. Dockery v. Dockery, — S.W.3d —, 
2009 Tenn. App. LEXIS 717 (Tenn. Ct. App. Oct. 
29, 2009). 


Roll-off dumpster services are “public ser- 
vices” because the proper collection and re- 
moval of waste promotes the public health and 
general welfare of a municipality’s residents. 
However, not all municipal residents have to 
use roll-off dumpster services for these services 
to be “public” ones. Further, a Tennessee mu- 
nicipality does not violate federal antitrust law 
when it awards an exclusive contract or fran- 
chise for roll-off dumpster services; the state- 
action doctrine shields the municipality from 
liability. Whether a municipality’s award of an 
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exclusive contract or franchise for roll-off 
. dumpster services passes muster under the 
Tennessee Constitution would necessarily be 
measured by the exigencies of the particular 
situation. Whether a municipality may execute 
an exclusive contract or franchise agreement 
that requires its residents to pay a fee directly 
to the contractor or franchisee for roll-off dump- 
ster services and that, at the same time, pro- 
vides the municipality with a sum certain from 
the contractor or franchisee for each roll-off 
dumpster rental will depend on the facts and 
circumstances surrounding the execution of the 
particular agreement, as well as the particular 
terms and conditions of the agreement. House 
Bill 1293 of the 110th General Assembly, which 
would allow an individual to procure a roll-off 
dumpster from any business providing these 
services even if that person lives in a munici- 
pality that has awarded an exclusive contract 
or franchise to a particular waste management 
company to provide roll-off dumpster services, 


could be vulnerable to a challenge that it vio- 


Art, E3900 


lates Article I, Section 10 of the United States 
Constitution and article I, section 20 of the 
Tennessee Constitution. OAG 17-43, 2017 
Tenn. AG LEXIS 48 (9/25/2017). 

The General Assembly has the authority to 
pass legislation to protect senior citizens’ access 
to housing and to provide them tax relief, as 
long as the legislation is consistent with the 
U.S. and Tennessee Constitutions. OAG 20-04, 
2020 Tenn. AG LEXIS 3 (3/12/2020). 

Proposed legislation which would prohibit 
homeowners’ associations from amending their 
declarations to prevent an owner of residential 
property that is subject to a declaration from 
using the property as “long-term rental prop- 
erty” until the owner transfers the property is 
likely defensible against a claim that it violates 
the Contract Clause of either the federal or 
Tennessee Constitution depending on the par- 
ticular declaration(s) involved in any given 
case. OAG 20-05, 2020 Tenn. AG LEXIS 4 
(3/23/2020). 
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ANALYSIS 
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9. —Ex Post Facto Laws. 
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16. — — —Procedure. 


1. Clause 1. 
9. —Ex Post Facto Laws. 
10. ——Definitions and Limitations. 


11. ———Judicial Decisions. 

Petitioner was not entitled to habeas corpus 
relief on the basis of a defective indictment on a 
charge of rape of a child because, under State v. 
Hiil, the indictment was not fatally defective 
for failing to allege a culpable mental state; 
moreover, the application of Hill, which was 
decided after petitioner committed his offense, 
to petitioner’s indictment did not violate due 
process or the prohibitions against ex post facto 
laws. Hill v. Sexton, — S.W.38d —, 2013 Tenn. 


Crim. App. LEXIS 74 (Tenn. Crim. App. Jan. 
30, 2013). 


12. ——Subjects. 


15. ———Punishment. 

Trial court properly held that an inmate 
failed to state an ex post facto violation where 
the challenged statutory changes did not affect 
his eligibility for parole, only the procedures 
used to decide whether to grant parole. Powers 
v. Tennessee Bd. of Probation & Paroles, — 
S.W.3d —, 2007 Tenn. App. LEXIS 328 (Tenn. 
Ct. App. May 23, 2007). 


16. ———Procedure. 

Tennessee Exclusionary Rule Reform Act, 
T.C.A. § 40-6-108, was not an ex post facto 
statute as applied in defendant’s case. As a 
result, defendant’s motion to suppress the evi- 
dence against defendant was not well-taken 
because the error in the date written on the 
search warrant was a good faith or technical 
mistake and the trial court properly ruled that, 
pursuant to the Act, the evidence was not to be 
suppressed. State v. Pruitt, 510 S.W.3d 398, 
2016 Tenn. LEXIS 980 (Tenn. Dec. 30, 2016). 
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ARTICLE 2 
[EXECUTIVE DEPARTMENT] 


§ 2. [Commander-in-chief — Pardons — Treaties — Appointment of 


officers. | 


Law Reviews. 
Unratified Treaties and the Constitutionality 


of Signatory Obligations: A Conceptual Solu- 
tion, 50 U. Mem. L. Rev. 137 (Fall 2019). 


ARTICLE 4 
[STATE AND TERRITORIAL RELATIONS] 


§ 1. [Full faith and credit to records and judicial proceedings of 


states. | 


Cited: 

Dalton v. Deuel, — S.W.38d —, 2008 Tenn. 
App. LEXIS 44 (Tenn. Ct. App. Jan. 28, 2008); 
Wilson v. Battle Creek Milling & Supply, Inc., 


— $.W.3d —, 2008 Tenn. App. LEXIS 746 
(Tenn. Ct. App. Dec. 19, 2008); W&T, Inc. v. 
Ham, — S.W.3d —, 2009 Tenn. App. LEXIS 63 
(Tenn. Ct. App. Jan. 29, 2009). 


§ 2. [Privileges and immunities — Fugitives from justice and service. ] 


Cross-References. Search warrant required 
to obtain location information of an electronic 
device and exceptions to warrant requirement, 
§ 39-13-610. 
Law Reviews. 

Revisiting Wesley v. Collins and Tennessee’s 
Disenfranchisement Statute (Vanessa M. 
Cross), 36 U. Mem. L. Rev. 543 (2006). 


Attorney General Opinions. 

Senate Bill 1062/House Bill 1114, 110th Gen. 
Assem. (2017) would establish state-law re- 
quirements related to the inspection, licensure, 
and operation of motorboats carrying passen- 
gers for hire in tourist resort counties, includ- 
ing boats operating on the French Broad River. 
Certain applications of the inspection and li- 


Collateral References. 

Constitutionality of State Bankruptcy-Spe- 
cific Exemptions Under Supremacy Clause and 
Bankruptcy Clause of U.S. Constitution (U.S. 
Const., Art. VI, cl. 2 and Art. I, § 8, cl. 4). 77 
A.L.R.6th 273. 


censure requirements in the proposed legisla- 
tion would likely be preempted by the compre- 
hensive federal statutory and _ regulatory 
scheme governing vessels operating on the 
navigable waters of the United States. But the 
restrictions in the draft legislation on the time 
and manner of the operation of motorboats 
carrying passengers for hire would not be pre- 
empted. The proposed legislation does not vio- 
late the equal protection guarantees of the 
Tennessee Constitution or the U.S. Constitu- 
tion by treating vessels that carry passengers 
for hire in tourist resort counties differently 
than the same vessels in other counties and 
differently than recreational vehicles in tourist 
resort counties. OAG 17-45, 2017 Tenn. AG 
LEXIS 45 (10/9/2017). 


Cross-References. Search warrant required 
to obtain location information of an electronic 
device and exceptions to warrant requirement, 
§ 39-13-610. 
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Arts6 


ARTICLE 5 
[AMENDMENT] 


Law Reviews. 
Revisiting Wesley v. Collins and Tennessee’s 


Disenfranchisement Statute (Vanessa M. 
Cross), 36 U. Mem. L. Rev. 543 (2006). 


ARTICLE 6 
[MISCELLANEOUS PROVISIONS] 


Attorney General Opinions. 

Effect of preemption and the commerce 
clause on state law concerning toxic substances 
in toys, OAG 09-009 (2/2/09). 

State regulation of pole attachment rates of 
TVA-supplied electric cooperatives. OAG 14-20, 
2014 Tenn. AG LEXIS 21 (2/19/14). 

The Eligibility Verification for Entitlements 
Act (EVEA) can be read in harmony with laws 
requiring licensure applicants to be U.S. citi- 
zens or U.S. citizens or resident aliens and 
therefore did not impliedly repeal those laws. 
State laws requiring licensure applicants to be 
U.S. citizens are preempted to the extent they 
conflict with a federal law that limits States’ 
authority to determine alien eligibility for state 
public benefits, including professional and com- 
mercial licenses. State laws requiring licensure 
applicants to be U.S. citizens also violate the 
Equal Protection Clause because they discrimi- 
nate based on alienage and would not satisfy 
strict scrutiny. State laws requiring licensure 
applicants to be U.S. citizens or resident aliens 


are preempted to the extent they conflict with a 
federal law that limits States’ authority to 
determine alien eligibility for state public ben- 
efits, including professional and commercial 
licenses. Laws requiring licensure applicants to 
be U.S. citizens or resident aliens do not violate 
the Equal Protection Clause, however, because 
they discriminate only against unlawful aliens 
and lawful aliens who are not permanent resi- 
dents. Those categories of aliens are not a 
suspect class, and the laws at issue would likely 
satisfy rational basis review. The Department 
of Commerce and Insurance is not required to 
enforce the requirements that an applicant for 
licensure, registration, or certification be a 
“citizen of the United States” or a “citizen of the 
United States or resident alien.” OAG 18-42, 
2018 Tenn. AG LEXIS 42 (9/13/2018). 


Cited: 

Cole v. State, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 186 (Tenn. Crim. App. Mar. 8, 
2011). 
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3. Clause 2. 
6. —Acts of Congress and State Acts. 
14.5. — Arbitration 


3. Clause 2. 

Complying with T.C.A. § 29-26-121(a)(2)(E) 
neither conflicts with the Health Insurance 
Portability and Accountability Act of 1996 (HI- 
PAA) nor stands as an obstacle to the accom- 
plishment of HIPAA’s full purposes and objec- 
tives; as such, § 29-26-121(a)(2)(E) is not 
“contrary” to HIPAA, and it is not preempted. 
Stevens ex rel. Stevens v. Hickman Cmty. 
Health Care Servs., 418 S.W.3d 547, 2013 Tenn. 
LEXIS 990 (Tenn. Nov. 25, 2013). 


6. —Acts of Congress and State Acts. 
Taxes assessed against a self-funded mul- 

tiple employer welfare arrangement under 

T.C.A. § 56-4-205 were not preempted by 


ERISA pursuant to the Supremacy Clause, U.S. 
Const. art. VI, cl. 2, as the statute and regula- 
tions satisfied the requirements of caselaw and 
29 U.S.C. § 1144(b)(6); they were specifically 
directed towards entities engaged in insurance, 
and they substantially affected the risk pooling 
arrangement between the insurer and the in- 
sured. Tenn. Indep. Colleges & Univs. Ass’n 
Benefit Consortium v. Tenn. Dep’t of Commerce 
& Ins., — S.W.38d —, 2010 Tenn. App. LEXIS 
792 (Tenn. Ct. App. Dec. 21, 2010). 


14.5. — Arbitration 

Ruling in Taylor v. Butler, 142 S.W.3d 277, 
2004 Tenn. LEXIS 697 (Tenn. 2004), is not 
preempted by the Federal Arbitration Act be- 
cause Taylor does not adopt a per se rule that 
any degree of non-mutuality of remedies in an 
arbitration provision in an adhesion contract 
renders the provision unconscionable and un- 
enforceable. Berent v. CMH Homes, Inc., 466 
S.W.3d 740, 2015 Tenn. LEXIS 464 (Tenn. June 
5, 2015). 
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CONSTITUTION OF THE UNITED STATES Bs 


AMENDMENTS 


IN ADDITION TO, AND AMENDMENT OF, THE 
CONSTITUTION OF THE UNITED STATES 
OF AMERICA, PROPOSED BY CONGRESS, 

AND RATIFIED BY THE LEGISLATURES 
OF THE SEVERAL STATES PURSUANT 
TO THE FIFTH ARTICLE OF THE 
ORIGINAL CONSTITUTION 


AMENDMENT 1 
[RELIGIOUS AND POLITICAL FREEDOM. | 


Law Reviews. 

2006 Supreme Court Review for Tennessee 
Lawyers (Perry A. Craft and Michael G. Shep- 
pard), 42 Tenn B.J. 26 (2006). 

Baptizing O’Brien: Towards Intermediate 
Protection of Religiously Motivated Expressive 
Conduct, 68 Vand. L. Rev. 177 (2015). 

Church and State Originalism, 50 U. Mem. 
L. Rev. 1 (Fall 2019). 

Constitutional Law — Free Exercise of Reli- 
gion — Strict Scrutiny and the Religious Free- 
dom Restoration Act, 74 Tenn L. Rev. 129 
(2006). 

Defending the Freedom to Be Heard: Where 
Alternate Avenues Intersect Empty Public 
Spaces (Jason K. Levine), 36 U. Mem. L. Rev. 
277 (2006). 

Defining Freedom of the College Press After 
Hosty v. Carter, 59 Vand. L. Rev. 1771 (2006). 

First Amendment Protection for the Publica- 
tion of Private Information (Jared Lenow), 60 
Vand. L. Rev. 235 (2007). 

Fourth Amendment Searches in _ First 
Amendment Spaces: Balancing Free Associa- 
tion with Law and Order in the Age of the 
Surveillance State, 50 U. Mem. L. Rev. 231 
(Fall 2019). 

Is Federalization of Charity Law All Bad? 
What States Can Learn from the Internal Rev- 
enue Code, 67 Vand. L. Rev. 1621 (2014). 

On Free, Harmful, and Hateful Speech, 82 
Tenn. L. Rev. 283 (2015). 

Platforms and Police Departments: On the 
Risk of Contractual Liability for Social Media 
Surveillance of Political Activism, 50 U. Mem. 
L. Rev. 199 (Fall 2019). 

Popular Will and the Establishment Clause: 
Rethinking Public Funding to Religious 
Schools, (Richard Albert), 35 U. Mem. L. Rev. 
199 (2005). 

Public Confidence Laws Gone Awry: A Mod- 
ern Circuit Split Reveals that Some Federal 
Courts Manipulate Standing Rules to Promul- 
gate Severe First Amendment Restrictions on 
the Spouses and Children of Public Employees, 
57 Vand. L. Rev. 211 (2004). 

Regulation of Political Signs in Private 
Homeowner Associations: A New Approach, 59 
Vand. L. Rev. 571 (2006). 


Religion at Work: Balancing the Rights of 
Employees and Employers (J. Gregory 
Grisham), 42 No. 9 Tenn B.J. 14 (2006). 

Rethinking Judicial Minimalism: Abortion 
Politics, Party Polarization, and the Conse- 
quences of Returning the Constitution to 
Elected Government, 69 Vand. L. Rev. 935 
(2016). 

Spiritual-Treatment Exemptions to Child 
Neglect Statutes — State v. Crank: Vagueness 
and Establishment Clause Challenges to Selec- 
tive Prosecution of Faith-Healing Parents, 46 
U. Mem. L. Rev. 761 (2016). 

Sunlight’s Glare: How Overbroad Open Gov- 
ernment Laws Chill Free Speech and Hamper 
Effective Democracy (Steven J. Mulroy), 78 
Tenn. L. Rev. 309 (2011). 

The Fourth Estate and the Quest for a 
Double Edged Shield: Why a Federal Reporters’ 
Shield Law Would Violate the First Amend- 
ment, (Paul Brewer), 36 U. Mem. L. Rev. 1073 
(2006). 

The Post-Riley Search Warrant: Search Pro- 
tocols and Particularity in Cell Phone Searches, 
69 Vand. L. Rev. 585 (2016). 

The Protection of Conscience: on ACA, RFRA 
and Free Exercise Guarantees, 82 Tenn. L. Rev. 
345 (2015). 

The Religious Land Use and Institutional- 
ized Persons Act of 2000 (Ronald G. Turner), 45 
Tenn. B.J. 25 (2009). 

The Right of Access: Is There a Better Fit 
than the First Amendment?, 57 Vand. L. Rev. 
1349 (2004). 

Toward a RFRA That Works (Nicholas Nu- 
gent), 61 Vand. L. Rev. 1027 (2008). 

Unincorporated, Unprotected: Religion in an 
Established State, 58 Vand. L. Rev. 301 (2005). 

United States v. O’Brien Revisited: Of Burn- 
ing Things, Waving Things, and G-Strings 
(James M. McGoldrick, Jr.), 36 U. Mem. L. Rev. 
903 (2006). 


Attorney General Opinions. 

Alcoholic beverage commission rules vulner- 
able to challenge on grounds that they unlaw- 
fully infringe on the right to free speech, OAG 
05-040 (4/5/05). 
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Resolutions designating a “Tennessee Day of™ 


Prayer” and a “Day of Special Prayer for Wid- 
ows” do not violate the First Amendment, OAG 
05-063 (4/27/05). 

Proposed law permitting owners of real prop- 
erty to display the United States flag notwith- 
standing existing restrictive covenants prohib- 
iting the display of all flags would is vulnerable 
to challenge under the free speech clauses of 
the state and federal constitutions, OAG 05-074 
(5/9/05). 

Constitutionality of restriction on political 
activity of election commissioners, OAG 07-023 
(3/1/07). 

Resolution requesting that the commissioner 
of the department of education answer ques- 
tions concerning religion and creationism does 
not violate the establishment clause of the 
United States constitution or the Tennessee 
constitution, OAG 07-029 (3/13/07). 

Grants to churches and youth clubs with 
church affiliations, OAG 07-094 (6/12/07). 

Return of campaign contributions, OAG 07- 
101 (7/9/07). 

Designating The Holy Bible as the official 
state book of Tennessee would violate the Es- 
tablishment Clause of the First Amendment to 
the federal Constitution and Article I, § 3, of 
the Tennessee Constitution, which provides 
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“that no preference shall ever be given, by law, 
to any religious establishment or mode of wor- 
ship.” OAG 15-34, 2015 Tenn. AG LEXIS 34 
(4/13/15). 

T.C.A. §§ 2-13-102, 2-13-1083, and 2-17-104, 
which require the establishment of a state 
primary board for each political party in Ten- 
nessee and give that board certain authorities, 
do not infringe on the political parties’ First 
Amendment right to freedom of association. 
OAG 19-11, 2019 Tenn. AG LEXIS 13 (7/30/ 
2019). 

Political canvassing is an expressive activity 
protected by the First Amendment, but the 
First Amendment prohibits only state action 
that abridges speech or expression. Homeown- 
ers’ associations are private entities, not state 
actors, and are not subject to the First Amend- 
ment. Thus, private homeowners’ associations 
may prohibit or otherwise restrict political can- 
vassing without implicating the First Amend- 
ment. Furthermore, the Tennessee Freedom of 
Speech Act does not place any restrictions on 
homeowners’ associations with respect to politi- 
cal canvassing. Nor do other statutes limit the 
authority of homeowners’ associations to pro- 
hibit or otherwise restrict political canvassing. 
OAG 19-18, 2019 Tenn. AG LEXIS 34 (9/5/ 
2019). 


NOTES TO DECISIONS 


ANALYSIS 
1 In General. 
3. —Application to State and Local Gov- 
ernments. 
5. Freedom of Religion. 
10. —Churches. 


18. Establishment of Religion. 
19. Freedom of Speech and Press. 


20. —Prior Restraint. 

21. —Speech. 

24. — —Elections. 

27. |—w—FParticipation in Legal Processes. 
32. | —-—Public Employees. 

Bs: — — —Public Officials. 

34. —Press. 

39. Right to Privacy. 

40. Redress of Grievances. 

5g: Particular Cases. 


1. In General. 


3. —Application to State and Local Gov- 
ernments. 

Registration scheme does not require the 
same level of constitutional protections as a 
licensing scheme, and the Solicitation of Chari- 
table Funds Act, T.C.A. § 48-101-501 et seq., 
constitutes a registration scheme and only re- 
quires the organization file a statement that 
provides the benign information required by 
the statute under T.C.A. § 48-101-504(a); pur- 


suant to Tennessee’s registration requirement, 
the secretary of state does not have the discre- 
tion to deny registration as an official might 
deny a license. Free the Fathers, Inc. v. State, 
— §.W.3d —, 2008 Tenn. App. LEXIS 67 (Tenn. 
Ct. App. Feb. 7, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 438 (Tenn. June 23, 
2008). 


5. Freedom of Religion. 

Because the father’s case was a Title IV-D 
case, T.C.A. § 36-5-116(a)(1) removed any dis- 
cretion from the department of human services 
or court to allow the father to send child sup- 
port payments anywhere other than to the 
state’s central collection and disbursement 
unit; requiring the father to send child support 
to the central unit could have at most only an 
incidental burden on his religious practice, as 
the statute was facially neutral as to religion 
and was uniformly applicable. Sherrod v. Tenn. 
Dep’t of Human Servs., — S.W.3d —, 2008 
Tenn. App. LEXIS 424 (Tenn. Ct. App. July 25, 
2008). 


10. —Churches. 

Child care licensing statute, T.C.A. § 71-3- 
503, does not textually discriminate against 
religion or religious groups, and the evidence 
presented on the licensing law’s operation did 
not lead the appellate court to the conclusion 
that the law was being applied in a discrimina- 
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tory manner; the licensing laws were neutral 
and generally applicable and there was no 
evidence that the laws or regulations were 
applied to the church in a discriminatory man- 
ner. Tenn. Dep’t of Human Servs. v. Priest Lake 
Cmty. Baptist Church, — S.W.3d —, 2007 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. June 25, 2007). 

Child care licensing laws clearly regulate 
conduct, not one’s beliefs; therefore, any finding 
that the church’s bible school ministry was a 
religious activity in and of itself would not have 
exempted the church from the state licensing 
requirement, as the church still had to comply 
with the licensing law if it was neutral and 
generally applicable. Tenn. Dep’t of Human 
Servs. v. Priest Lake Cmty. Baptist Church, — 
S.W.3d —, 2007 Tenn. App. LEXIS 391 (Tenn. 
Ct. App. June 25, 2007). 

Courts in Tennessee should apply the neu- 
tral-principles of law approach when called 
upon to resolve church property disputes; in 
applying the hybrid neutral-principles ap- 
proach, Tennessee courts may consider any 
relevant statutes, the language of the deeds 
and any other documents of conveyance, char- 
ters and articles of incorporation, and any pro- 
visions regarding property ownership that may 
be included in the local or hierarchical church 
constitutions or governing documents. But, un- 
der the neutral-principles approach, a civil 
court must enforce a trust in favor of the 
hierarchical church, even if the trust language 
appears only in the constitution or governing 
documents of the hierarchical religious organi- 
zation. Christ, Inc. v. L. M. Haley Ministries, 
Inc., 531 S.W.3d 146, 2017 Tenn. LEXIS 566 
(Tenn. Sept. 21, 2017). 

Local member church does not have to for- 
mally withdraw from a hierarchical religious 
organization before a civil court may exercise 
jurisdiction over a church property dispute; 
parties seeking to invoke the jurisdiction of a 
civil court must simply allege facts establishing 
that a church property dispute actually exists. 
Christ, Inc. v. L. M. Haley Ministries, Inc., 531 
S.W.3d 146, 2017 Tenn. LEXIS 566 (Tenn. Sept. 
SheiOd ti 

Court of appeals improperly affirmed the 
trial court’s decision dismissing a lawsuit in- 
volving a dispute over the right to use and 
control church property for lack of subject mat- 
ter jurisdiction based on the ecclesiastical ab- 
stention doctrine because the member church 
held its real property in trust for a national 
not-for-profit religious corporation; and the 
bishop, as the duly appointed pastor, had the 
right to use and exercise control over the real 
property and to administer and supervise the 
personal property of the member church; thus, 
the religious corporation, the bishop, and the 
trustee for the member church were entitled to 
summary judgment on their claims regarding 
the real and personal property of the member 
church. Christ, Inc. v. L. M. Haley Ministries, 
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Inc., 5381 S.W.3d 146, 2017 Tenn. LEXIS 566 
(Tenn. Sept. 21, 2017). 

Ecclesiastical abstention doctrine, where it 
applies, functions as a subject matter jurisdic- 
tional bar, and not an affirmative defense, that 
precludes civil courts from adjudicating dis- 
putes that are strictly and purely ecclesiastical 
in character and which concern theological con- 
troversy, church discipline, ecclesiastical gov- 
ernment, or the conformity of the members of 
the church to the standard of morals required of 
them; thus, the ecclesiastical abstention doc- 
trine may be raised at any time as a basis for 
dismissal of a lawsuit. Christ, Inc. v. L. M. 
Haley Ministries, Inc., 531 S.W.3d 146, 2017 
Tenn. LEXIS 566 (Tenn. Sept. 21, 2017). 


18. Establishment of Religion. 

The former provisions in § 67-4-709 requir- 
ing flea market operations and others to collect 
and remit a daily fee is constitutional and was 
not an unconstitutional delegation of taxing 
authority to a private individual, was not a 
discriminatory classification, was not double 
taxation, did not constitute involuntary servi- 
tude, was not unconstitutionally vague, did not 
constitute the establishment of religion, and 
did not compel the operator to incriminate 
himself. Super Flea Market, Inc. v. Olsen, 677 
S.W.2d 449, 1984 Tenn. LEXIS 941 (Tenn. 
1984). 


19. Freedom of Speech and Press. 


20. —Prior Restraint. 

Although the city did not comply with Chat- 
tanooga, Tenn., City Code art. XIV in denying 
the owner a license for his adult entertainment 
business, at the time the owner submitted his 
application a prior court order prohibited the 
city from issuing a license at the location of the 
business due to previous revocation of a license 
at that location. City of Chattanooga v. Harden, 
— §.W.3d —, 2007 Tenn. App. LEXIS 663 
(Tenn. Ct. App. Oct. 31, 2007), appeal dis- 
missed, — S.W.3d —, 2008 Tenn. LEXIS 362 
(Tenn. Apr. 28, 2008), appeal dismissed, — 
S.W.3d —, 2008 Tenn. LEXIS 328 (Tenn. May 5, 
2008). 

T.C.A. § 48-101-504(a) of the Solicitation of 
Charitable Funds Act did not envision a grant 
or denial of a license or a permit, but only 
registration; accordingly, the act does not im- 
pose a constitutionally impermissible prior re- 
straint. Free the Fathers, Inc. v. State, — 
S.W.3d —, 2008 Tenn. App. LEXIS 67 (Tenn. Ct. 
App. Feb. 7, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 438 (Tenn. June 23, 2008). 


21. —Speech. 

Defendant’s aggressive conduct and his loud 
and rude behavior violated the terms of the 
disorderly conduct statute, T.C.A. § 39-17-305, 
and therefore, his conduct was not protected by 
his right to free speech. There was proof, direct 
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and circumstantial, of each and every element ~ 


of the crime of disorderly conduct, and while 
words and conduct expressive of an idea might 
qualify as protected “speech,” the threatening 
behavior demonstrated by defendant did not 
fail within either category. State v. Mitchell, 
339 S.W.3d 629, 2011 Tenn. LEXIS 311 (Tenn. 
Mar. 31, 2011). 


24, ——Elections. 

Plaintiff minor political parties’ claim that 
Tennessee’s ballot-access laws impermissibly 
burdened their First Amendment rights was 
moot because the 2012 amendment to T.C.A. 
§ 2-13-203(a) created an alternative route for 
qualifying as a candidate for a recognized mi- 
nor party. Green Party v. Hargett, 2012 FED 
App. 397P, 2012 U.S. App. LEXIS 24645 (6th 
Cir. Nov. 30, 2012). 

Plaintiff minor political parties lacked stand- 
ing to challenge T.C.A. § 2-13-107(d), prohibit- 
ing minor parties from using the words “inde- 
pendent” or “nonpartisan” in their names on 
the ballot, because they conceded that they did 
not intend to use either prohibited word in their 
names on the ballot, and the injury asserted, 
that they had been impacted because the 
speech of hypothetical others might be chilled, 
did not meet the injury-in-fact requirement. 
Green Party v. Hargett, 2012 FED App. 397P, 
2012 U.S. App. LEXIS 24645 (6th Cir. Nov. 30, 
2012). 


27. ——Participation in Legal Processes. 

Petitioner’s case was dismissed due to an 
outstanding fee, and the statute did not violate 
petitioner’s First Amendment rights; even if he 
remained unable to pay the amount due, he 
still retained access to the administrative rem- 
edies provided by the Tennessee Board of Pro- 
bation and Parole, plus the State’s refusal to 
subsidize a prisoner’s exercise of his First 
Amendment rights did not constitute a viola- 
tion of those rights. Hughes v. Tenn. Bd. of 
Prob. & Parole, 514 S.W.3d 707, 2017 Tenn. 
LEXIS 179 (Tenn. Mar. 23, 2017). 


32. ——Public Employees. 


33. ———Public Officials. 

Police official’s brother-in-law could not re- 
cover on his libel claim against a television 
station and its employees, because he was an 
involuntary public figure for purposes of the 
first amendment and Tenn. Const. art. I, § 19 
as the news story in question involved a matter 
of public concern regarding the discipline of a 
high ranking public official; thus, the actual 
malice standard applied, and the brother-in- 
law could not show that defendants acted with 
actual malice with regard to the news broad- 
cast. Lewis v. NewsChannel 5 Network, 238 
S.W.3d 270, 2007 Tenn. App. LEXIS 362 (Tenn. 
Ct. App. May 31, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 866 (Tenn. Sept. 
17, 2007). 
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For a private person to become an involun- 
tary public figure for purposes of defamation 
and its relationship to the first amendment and 
Tenn. Const. art. I, § 19, his or her appearance 
in the story must be an integral and meaning- 
ful part of addressing the conduct of the public 
official with regard to a matter of public con- 
cern. Lewis v. NewsChannel 5 Network, 238 
S.W.3d 270, 2007 Tenn. App. LEXIS 362 (Tenn. 
Ct. App. May 31, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 866 (Tenn. Sept. 
17, 2007). 


34. —Press. 

Imposition of a tax on sales of magazine, 
denying the publisher the newspaper exemp- 
tion from the same tax provided by T.C.A. 
§ 67-6-329, was a violation of the publisher’s 
first amendment rights. Newsweek, Inc. v. Ce- 
lauro, 789 S.W.2d 247, 1990 Tenn. LEXIS 121 
(Tenn. 1990), rehearing denied, 789 S.W.2d 247, 
1990 Tenn. LEXIS 205 (Tenn. 1990). 


39. Right to Privacy. 

T.C.A. § 39-17-433 is not overbroad because 
the prevention of the purchase or delivery of 
any “chemical, drug, ingredient, or apparatus” 
which is intended to be used for the manufac- 
ture of methamphetamine is within the state’s 
police power to protect the safety of its citizens; 
state had a legitimate interest in targeting 
methamphetamine manufacture as well as use. 
State v. Kouns, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 870 (Tenn. Crim. App. Nov. 5, 
2008). 


40. Redress of Grievances. 

Inmate could not show that he was denied 
access to courts or any injury resulting from 
such denial where both the trial court and the 
appellate court gave full consideration to the 
issues raised by the inmate, and he did not 
allege sufficient facts to show that the alleged 
unavailability of the materials he requested 
hindered his efforts to pursue a legal claim; 
even if access to legal materials were a pro- 
tected right, there was no indication that his 
case was hindered by the alleged unavailability 
of some materials. Hall v. Bryant, — S.W.3d —, 
2007 Tenn. App. LEXIS 554 (Tenn. Ct. App. 
Aug. 28, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1097 (Tenn. Dec. 26, 2007). 

Constitutional rights of freedom to vote, free- 
dom to engage in political speech, and freedom 
to petition the government for redress of griev- 
ances were not implicated where the right to 
petition for a referendum implicated such 
rights; rights of a citizen to appeal to the 
government for redress were not the rights at 
issue in the procedure to initiate a referendum. 
State ex rel. Potter v. Harris, — S.W.3d —, 2008 
Tenn. App. LEXIS 458 (Tenn. Ct. App. Aug. 4, 
2008). 


53. Particular Cases. 3 
Decision of a hearing panel of the Board of 
Professional Responsibility that an attorney’s 
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pejorative statements in motions to recuse 
three appellate judges violated the rule was 
supported by material and substantial evidence 
because the in-court statements were not pro- 
tected by the First Amendment; the objective 
“reasonable attorney” standard was the appro- 
priate standard to apply in a disciplinary pro- 
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ceeding involving an attorney’s in-court speech. 
Bd. of Profl Responsibility v. Parrish, 556 
S.W.3d 153, 2018 Tenn. LEXIS 404 (Tenn. Aug. 
14, 2018), cert. denied, 203 L. Ed. 2d 207, 139 S. 
Ct. 1216, — U.S. —, 2019 U.S. LEXIS 858 (U.S. 
Feb. 19, 2019). 


AMENDMENT 2 
[RIGHT TO BEAR ARMS.] 


Law Reviews. 

Anti-Evasion Doctrines and the Second 
Amendment, 81 Tenn. L. Rev. 551 (2014). 

Forward: The Second Amendment as Ordi- 
nary Constitutional Law, 81 Tenn. L. Rev. 407 
(2014). 

Resistance by Inferior Courts to Supreme 
Court’s Second Amendment Decisions, 81 Tenn. 
L. Rev. 673 (2014). 

Second Amendment Realism, 81 Tenn. L. 
Rev. 539 (2014). 

Speech Beyond Borders: Extraterritoriality 
and the First Amendment, 67 Vand. L. Rev. 
1373 (2014). 


The 1st Amendment, 2nd Amendment, and 
3D Printed Guns, 81 Tenn. L. Rev. 479 (2014). 

The First Amendment Guide to the Second 
Amendment, 81 Tenn. L. Rev. 417 (2014). 

The Second Amendment Wild Card: The Per- 
sisting Relevance of the “Hybrid” Interpreta- 
tion of the Right to Keep and Bear Arms, 81 
Tenn. L. Rev. 597 (2014). 

End the Popularity Contest: A Proposal For 
Second Amendment “Type of Weapon” Analysis, 
83 Tenn. L. Rev. 231 (2015). 


AMENDMENT 3 
[QUARTERING SOLDIERS. ] 


Law Reviews. 

Are Houses of Worship “Housel|s]” Under the 
Third Amendment?, 82 Tenn. L. Rev. 611 
(2015). 


Are the Rights Guaranteed by the Third 
Amendment Sufficiently Deep Rooted and Fun- 
damental to be Incorporated Into the Four- 
teenth?, 82 Tenn. L. Rev. 575 (2015). 


AMENDMENT 4 
[UNREASONABLE SEARCHES AND SEIZURES.] 


Cross-References. Search warrant required 
to obtain location information of an electronic 


device and exceptions to warrant requirement, 
§ 39-13-610. 


Law Reviews. 

2006 Supreme Court Review for Tennessee 
Lawyers (Perry A. Craft and Michael G. Shep- 
pard), 42 Tenn B.J. 26 (2006). 

Constitutional Law — Search and Seizure — 
Validity of Consent to Warrantless Search of 
Residence When Co-Occupant Expressly Ob- 
jects, 74 Tenn L. Rev. 259 (2007). 

Constitutional Law—Searches, Seizures, and 
Confessions - Constitutional Protections for 
Students in Public Schools (Bryan C. Hathorn), 
76 Tenn. L. Rev. 211 (2008). 

Constitutional Trespass, 81 Tenn. L. Rev. 877 
(2014). 

Crime & Punishment: Defining and Limiting 


the “Community Caretaking” Exception in Ten- 
nessee or “I’m From the Government, and I’m 
Here to Help”, 52 Tenn. B.J. 27 (2016). 

Fourth Amendment and No ‘Trespassing 
Signs - State v. Christensen: An Unreasonable, 
Reasonable Expectation, 49 U. Mem. L. Rev. 
617 (Winter 2018). 

Fourth Amendment Searches in First 
Amendment Spaces: Balancing Free Associa- 
tion with Law and Order in the Age of the 
Surveillance State, 50 U. Mem. L. Rev. 231 
(Fall 2019). 

Police Dog Sniffs and “Completing the Mis- 
sion”: Rodriguez v. United States, 135 S. Ct. 
1609 (2015), 83 Tenn. L. Rev. 689 (2016). 

Reasonable Suspicion and Mere Hunches 
(Craig S. Lerner), 59 Vand. L. Rev. 407 (2006). 

Reconciling Consent Searches and Fourth 
Amendment Jurisprudence: Incorporating Pri- 
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vacy into the Test for Valid Consent Searches, ~ 


58 Vand. L. Rev. 1279 (2005). 

Rethinking the Substantive Due Process 
Right to Privacy: Grounding Privacy in the 
Fourth Amendment, (Mary Helen Wimberly), 
60 Vand. L. Rev. 283 (2007). 

Search and Seizure—The Expansion of Police 
Power Under the Fourth Amendment—The 
Use of Force and the Propriety of Police Ques- 
tioning During a Search, 73 Tenn. L. Rev. 267 
(2006). 

The Post-Riley Search Warrant: Search Pro- 
tocols and Particularity in Cell Phone Searches, 
69 Vand. L. Rev. 585 (2016). 

The Illusory Constitutional Protection of “No 
Trespassing Signs in Tennessee, State v. Chris- 
tensen, 517 S.W.3d 60 (Tenn. 2017), 12 Tenn. J. 
L. & Pol’y 287 (2018). 

Who’s There? The Parameters of Police 
“Knock and Talk” Tactics (David Louis Rabin), 
43 Tenn. B.J. 12 (2007). 


Attorney General Opinions. 

Constitutionality of proposed legislation re- 
quiring arrested persons to provide a biological 
specimen for DNA analysis, OAG 06-070 
(4/17/06). 

If DNA testing for paternal identification 
were required before child support is ordered 
by a court, such a requirement would not vio- 
late the Tennessee or the United States Consti- 
tutions, OAG 06-131 (8/15/06). 
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Proposed legislation allowing the collection 
and analysis of DNA from persons arrested, but 
not yet convicted of violent felonies, OAG 07- 
045 (4/9/07). 

School districts must comply with T-.C.A. 
§ 49-6-4213(a) and may not conduct random 
drug testing, OAG 07-096, 2007 Tenn. AG 
LEXIS 96 (7/2/07). 

If a law enforcement officer enters the license 
plate number of a moving vehicle into the 
insurance verification program and the pro- 
gram returns an “unconfirmed” result, the offi- 
cer does not automatically have reasonable 
Suspicion that the vehicle is uninsured. 
Whether reasonable suspicion exists is a highly 
fact-dependent inquiry, and the operation and 
details of the insurance verification system at 
the time of the reading would determine 
whether an “unconfirmed” result constituted 
reasonable suspicion in any given case. Fur- 
thermore, driving an uninsured vehicle is not a 
stand-alone crime in Tennessee, and, therefore, 
under current Sixth Circuit precedent, reason- 
able suspicion that a moving vehicle is unin- 
sured is not legally sufficient justification to 
stop the vehicle. Because the failure to insure 
the vehicle is only a civil violation punishable 
by a civil fee, the law enforcement officer would 
need to have probable cause — not just reason- 
able suspicion — that the vehicle was unin- 
sured in order lawfully to stop the vehicle, OAG 
20-08, 2020 Tenn. AG LEXIS 7 (4/27/2020). 


NOTES TO DECISIONS 


ANALYSIS 


10. Arrests and Other Detentions. 


Re —Seizure of the Person. 
14. —Arrest. 

15. | —w—Probable Cause Required. 
16. — —Arrest Warrants. 
2.) — —Warrantless Arrests. 
20. —Brief Detentions. 

21. | —Prolonged Detention. 
22. —Investigatory Stops. 
23. | —Automobile Stops. 

25. Search and Seizure. 

26. |—Scope of Protection. 
27. |—Reasonableness. 

28. | —Expectation of Privacy. 
29. — —Automobiles. 

36. — —Premises. 

39. —Search. 

41. —-—Body Searches. 

42. — — —Alcohol Testing. 
43. |—-—-Blood Samples. 
47. —-—Canine Sweep. 

50. © —w—Routine Searches. 
51. #—Seizure. 

54. —Premises. 


56. —-—Knock and Announce. 

58. —Exceptions to Warrant Requirement. 
58.5. —-— Community Caretaking. 

61. — —Automobiles. 

63. — — —Rights not Violated. 

65. — —Consent. 

66. — — —Search of Automobile. 

69. — — —Proving Effective Consent. 
re — —Exigent Circumstances. 

72.5. —-—Good Faith. 

74, — —Incident to Lawful Arrest. 
yrs — —Plain View. 

81. Warrants. 

82. —In General. 

83. —Requirements. 

84. ——Affidavit. 

85. — —Descriptions. 

86. |—-—Probable Cause. 

87. ——Magistrate’s Determination. 
88. —Informants. 

91. —Staleness. 

95. Procedural Issues. 

99. —Fruit of Poisonous Tree. 

100. —-—LInevitable Discovery. 

101. —W—Subsequent Independent Source. 
103. ——Evidence Not Suppressed. 
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107. —Appellate Review. 

109. Self-Incrimination. 

113. Handwriting Exemplars. 

114. “Reasonable Suspicion” Under Terry Rule. 
115. Robbery Investigations. 

116. | Entry of Home. 

117. Reasonable Suspicion. 


10. Arrests and Other Detentions. 


11. —Seizure of the Person. 

Defendant was not “seized” by the officers’ 
arrival in the area and approach to defendant’s 
vehicle because the officers responded to a noise 
complaint on public property and no officer on 
the scene had activated his patrol lights. Al- 
though there was only “one way in and one way 
out” of the ferry ramp area, “if somebody 
wanted to leave they could have gone through 
the field where the Chief parked and got out.” 
State v. Carter, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 596 (Tenn. Crim. App. Aug. 2, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 1074 (Tenn. Nov. 15, 2011). 

Defendant reasonably believed he was seized 
under the Fourth Amendment, U.S. Const. 
amend. IV, and Tenn. Const. art. I, § 7 when an 
officer drew his service weapon, pointed it in 
defendant’s direction, and frisked another 
guest. State v. Williamson, 368 S.W.3d 468, 
2012 Tenn. LEXIS 380 (Tenn. May 31, 2012). 

Although the activation of blue lights on a 
police vehicle ordinarily triggered a stop or 
seizure, thereby implicating constitutional pro- 
tections, the totality of the circumstances had 
to be considered to determine whether the 
police officer was acting within a community 
caretaking role, which was a concept separate 
and distinct from the investigation of possible 
criminal activity. As a general rule, if the acti- 
vation of blue lights was not used as a show of 
authority directed at a particular person, the 
officer was acting within the community care- 
taking function and need not support his or her 
actions with reasonable suspicion or probable 
cause; therefore, because the circumstances 
demonstrated that the officer was not acting 
within a community caretaking role and did not 
have reasonable suspicion or probable cause to 
seize defendant, the judgment of the court of 
criminal appeals that defendant was seized 
without probable cause or reasonable suspicion 
was affirmed. State v. Moats, 403 S.W.3d 170, 
2013 Tenn. LEXIS 311 (Tenn. Mar. 22, 2018). 

Evidence preponderated against the trial 
court’s finding that the encounter was consen- 
sual, and it established that defendant was 
seized without a warrant, when he gave a 
statement, as defendant was taken to the police 
station by officers, placed in an interview room 
that was locked from the outside, and ques- 
tioned about the victim’s homicide. State v. 
Hawkins, 519 S.W.3d 1, 2017 Tenn. LEXIS 272 
(Tenn. May 1, 2017). 
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14. —Arrest. 

Police had probable cause to arrest defendant 
in his residence and the exclusionary rule did 
not require the suppression of his subsequent 
statement taken outside of the residence be- 
cause the police had information from the co- 
defendant and other witnesses regarding de- 
fendant’s involvement, and _ they took 
defendant’s statement at the police station af- 
ter ensuring that defendant understood his 
Miranda rights. Defendant did not show that 
he was so intoxicated as to have involuntarily 
waived his rights. State v. Malone, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 207 (Tenn. 
Crim. App. Mar. 22, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 717 (Tenn. July 
13, 2011). 


15. ——Probable Cause Required. 

Police officers had probable cause to remain 
in defendant’s home while another went to get 
a warrant because an officer testified that de- 
fendant did not ask him to leave, detectives had 
information from store employees, inconsistent 
statements from defendant herself about the 
manner in which she obtained the certificates 
in question, and verification from the restau- 
rant company and certificate manufacturer 
that it was impossible for defendant to have 
obtained the certificates as she claimed; the 
detectives had good reason to believe that de- 
fendant would destroy evidence in her home, 
namely any other counterfeit certificates as 
well as any evidence contained in her computer. 
State v. Bass, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 185 (Tenn. Crim. App. Feb. 28, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 769 (Tenn. Oct. 6, 2008). 

Citizen informant’s description of defendant 
and of his statement that he shot someone at 
the parking lot where the victim was killed was 
sufficient to provide probable cause to arrest 
him; therefore, the post-arrest statements he 
made after waiving his Miranda rights were 
properly admitted at trial. State v. Echols, 382 
S.W.3d 266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 
10, 2012). 

Based upon the temporal proximity of defen- 
dant’s illegal detention and defendant’s state- 
ment, the lack of any intervening factors to 
mitigate the taint of the illegal arrest, and the 
flagrancy and purpose of the officers’ illegal 
conduct, the court erred by failing to suppress 
defendant’s statement. Officers admitted seiz- 
ing defendant with less than probable cause 
because they believed it permissible to do so as 
long as they did not detain him longer than 48 
hours; the unconstitutional 48-hour hold uti- 
lized was the product of a police policy, con- 
demned in the past. State v. Bishop, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 171 (Tenn. 
Crim. App. Mar. 14, 2012), rev'd, 431 S.W.3d 22, 
2014 Tenn. LEXIS 189 (Tenn. Mar. 6, 2014). 

Even considering a motorist’s successful per- 
formance on a battery of field sobriety tests, a 
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police officer had probable cause to arrest the 
motorist, without a warrant, for driving under 
the influence of an intoxicant because the mo- 
torist was driving on the wrong side of a divided 
highway late at night, smelled of alcohol, and 
admitted to having imbibed more than he 
should have. State v. Bell, 429 S.W.3d 524, 2014 
Tenn. LEXIS 121 (Tenn. Feb. 20, 2014). 

Police officers had probable cause to arrest 
defendant because the officers had sufficient 
independent information to corroborate code- 
fendant’s statement implicating codefendant 
and defendant in the shooting of the victim. 
The testimony at the suppression hearing of 
the case coordinator for the police department 
confirmed that the police knew all the facts, 
except the identity of the accomplice, when 
codefendant gave a statement and codefen- 
dant’s identification of defendant as the accom- 
plice was suitably credible to endow the police 
with probable cause to arrest defendant. State 
v. Bishop, 431 S.W.3d 22, 2014 Tenn. LEXIS 
189 (Tenn. Mar. 6, 2014), cert. denied, Bishop v. 
Tennessee, 190 L. Ed. 2d 92, 135 S. Ct. 120, — 
U.S. —, 2014 U.S. LEXIS 6666 (U.S. 2014). 


16. ——Arrest Warrants. 

Prosecution for attempted aggravated rape 
was properly and timely commenced within the 
eight-year statute of limitations for attempted 
aggravated rape, T.C.A. § 40-2-101(b)(1)-(2), by 
the filing of the “John Doe” arrest warrant 
because the “John Doe” designation in the war- 
rant, coupled with the detailed DNA profile of 
the assailant, identified defendant with “rea- 
sonable certainty” as required by the fourth 
amendment, Tenn. Const. art. I, § 7, T.C.A. 
§ 40-6-208, and Tenn. R. Crim. P. 4(c)(1)(B). 
State v. Burdick, 395 S.W.3d 120, 2012 Tenn. 
LEXIS 903 (Tenn. Dec. 18, 2012). 

Criminal prosecution is commenced if, within 
the statute of limitations for a particular of- 
fense, a warrant is issued identifying the defen- 
dant by gender and his or her unique DNA 
profile; a DNA profile exclusively identifies an 
accused with nearly irrefutable precision and, 
as a general rule, satisfies the particularity 
requirements of the Fourth Amendment to the 
United States Constitution and Tenn. Const. 
art. I, § 7. State v. Burdick, 395 S.W.3d 120, 
2012 Tenn. LEXIS 903 (Tenn. Dec. 18, 2012). 


17. ——Warrantless Arrests. 

Officer did not have probable cause to make a 
warrantless arrest and search of defendant, 
because defendant was pulled over for known 
drug activity, where the known drug activity 
amounted to defendant sitting in his car off to 
the side of the street and having brief encoun- 
ters with two women; the women were not 
observed leaving defendant’s vehicle carrying 
anything, the women were not identified as 
known drug users, and the officer admitted that 
he could not see inside defendant’s vehicle to 
ascertain what was going on inside. State v. 
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_ Hunter, — S.W.3d —, 2007 Tenn. Crim. App. 


LEXIS 584 (Tenn. Crim. App. July 23, 2007). 

Defendant’s warrantless arrest was sup- 
ported by probable cause because at the time of 
defendant’s arrest, the police knew that a citi- 
zen informant, who was also an eyewitness to 
and victim of the crime, as well as a nephew of 
defendant, had identified defendant as the per- 
petrator of the homicides and assaults; the 
murders and assaults were accomplished with 
weapons found inside the home; and defendant, 
a close relative of three of the six murder 
victims and three of the assault victims, had 
spent time in the home and was familiar with 
it. State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 1830 
(LESF2015); 

Officer had probable cause to arrest defen- 
dant because he smelled a strong odor of intoxi- 
cant almost immediately upon talking to defen- 
dant, defendant’s eyes were glassy and blood- 
shot, and his speech was slurred and almost 
unintelligible. State v. Puckett, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 1050 (Tenn. 
Crim. App. Nov. 20, 2014). 


20. —Brief Detentions. 

Officer had reasonable suspicion that a DUI 
defendant violated the law through indecent 
exposure and public urination after the officer 
saw defendant get out of his vehicle and urinate 
on a public road with his genitals exposed. 
Although a video of the incident was dark, the 
officer’s testimony was sufficient to support the 
stop of defendant. State v. Pack, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 580 (Tenn. Crim. 
App. July 26, 2011). 


21. —Prolonged Detention. 

Delay between defendant’s arrest and ar- 
raignment did not come close to the 48-hour 
threshold established in a prior case; issuance 
of a valid arrest warrant satisfied the require- 
ment that there had to be judicial determina- 
tion of probable cause for extended detention. 
Dotson v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 684 (Tenn. Crim. App. Aug. 26, 
2008). 


22. —Investigatory Stops. 

Defendant’s brief encounters with at least 
two women, and his presence in an area of 
known drug activity, gave officers reasonable 
suspicion based on specific and articulable facts 
that defendant was involved in drug activity in 
order to conduct an investigatory stop of defen- 
dant. State v. Hunter, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 584 (Tenn. Crim. App. July 
23, 2007). 

An officer had reasonable suspicion for the 
stop of defendant’s vehicle where the officer 
followed defendant’s car, because he saw it 
parked near a store in the very early morning 
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hours, and after the car left the parking lot and 
the officer saw it cross the centerline of the 
street on more than one occasion, the officer 
suspected defendant of DUI and stopped defen- 
dant to investigate. State v. Fly, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 599 (Tenn. Crim. 
App. July 26, 2007). 

In the context of an investigative stop of 
defendant’s vehicle, the officer’s questions were 
reasonable and within the scope of the limited 
ambit of investigation entrusted to the officer in 
the situation; the reasonable questions and the 
officer’s records check elicited information that, 
although defendant had actually been issued a 
valid driver’s license, he did not have a license 
with him at the time of the stop. State v. Fly, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 599 
(Tenn. Crim. App. July 26, 2007). 

Where an officer noticed that defendant had 
difficulty parking, nearly fell down, and stag- 
gered into a restaurant, the officer’s initial 
approach and questioning of defendant at the 
serving counter in the restaurant did not vio- 
late the fourth amendment; even if the ap- 
proach of defendant was viewed as a detention, 
it was justified by a reasonable suspicion that 
defendant had committed an offense and thus 
defendant was not permitted to suppress evi- 
dence that led to his arrest for DUI. State v. 
Green, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 667 (Tenn. Crim. App. Aug. 22, 2007). 

Officer had reasonable suspicion to stop de- 
fendant’s vehicle, because an _ individual 
stopped the officer and informed him that two 
people inside a blue van were intoxicated, the 
officer shortly thereafter observed a blue van 
driving out of a vacant parking lot, the citizen- 
informant’s tip was based upon his first-hand 
observations and was motivated by safety con- 
cerns presented by an intoxicated driver, and 
the citizen-informant’s tip regarding the de- 
scription of the vehicle and the direction of the 
vehicle’s travel was corroborated shortly there- 
after by the officer before he initiated the stop. 
State v. Hall, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 793 (Tenn. Crim. App. Oct. 5, 
2007). 

Investigator acted with reasonable suspicion 
supported by specific and articulable facts sup- 
plied by a dispatcher, a known citizen infor- 
mant, and an off-duty law enforcement officer, 
that at least one of the occupants of the suspect 
vehicle was engaged in illegal activity when he 
activated his cruiser’s lights and stopped defen- 
dant’s vehicle. State v. Haynie, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 931 (Tenn. Crim. 
App. Dec. 7, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 353 (Tenn. Apr. 28, 2008). 

Investigatory stop of defendant’s vehicle was 
proper because a citizen informant testified 
that defendant drove up to her in a parking lot 
and handed her something wrapped in a paper 
towel, telling her he would be back later, the 
witness took note of the license tag number and 
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make of the driver’s vehicle, and the police were 
called shortly thereafter; both the witness and 
the officer testified that the packet contained a 
white powder that was cocaine. State v. Sain, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. Mar. 6, 2008), appeal denied, 
—S.W.3d —, 2008 Tenn. LEXIS 502 (Tenn. July 
7, 2008). 

Trooper’s pat-down of defendant was reason- 
able because after lawfully stopping defendant 
for speeding, the trooper stated that when 
defendant stepped out of the vehicle, he saw a 
bulge in defendant’s pocket; in order to deter- 
mine that defendant did not have a weapon, the 
trooper patted down defendant. State v. Brown, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 249 
(Tenn. Crim. App. Mar. 31, 2008), affd, 294 
S.W.3d 553, 2009 Tenn. LEXIS 676 (Tenn. Oct. 
9, 2009). 

In a DUI case, as the officer’s observations of 
defendant throwing something out his car win- 
dow provided reasonable suspicion that defen- 
dant had violated the littering statute, T.C.A. 
§ 39-14-502, the officer had reasonable suspi- 
cion to conduct an investigatory stop, and the 
trial court did not err in denying defendant’s 
motion to suppress. State v. Swofford, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 268 (Tenn. 
Crim. App. Apr. 7, 2008). 

Defendant’s conviction for driving under the 
influence was appropriate because his rights 
under U.S. Const. amend. IV and Tenn. Const. 
art. I, § 7 were not violated. A citizen’s anony- 
mous tip reporting reckless driving indicated a 
sufficiently high risk of imminent injury or 
death to members of the public to warrant 
immediate intervention by law enforcement 
officials and justified the brief investigatory 
stop; the report further indicated that the caller 
was witnessing an ongoing offense and it also 
provided a detailed description of the truck and 
its direction of travel and location. State v. 
Hanning, 296 §.W.3d 44, 2009 Tenn. LEXIS 682 
(Tenn. Oct. 20, 2009). 

Under T.C.A. § 55-4-110, Tennessee did not 
require a single vehicle to have a light to 
illuminate the license plate, and as such, the 
deputy did not have reasonable suspicion to 
stop defendant; the record failed to reflect that 
the officer had reasonable suspicion defendant 
had committed or was about to commit a crime, 
and the trial court erred in denying the motion 
to suppress. State v. Hunt, 302 S.W.3d 859, 
2009 Tenn. Crim. App. LEXIS 266 (Tenn. Crim. 
App. Apr. 17, 2009), superseded by statute as 
stated in, United States v. Melton, — F. Supp. 
2d —, 2017 U.S. Dist. LEXIS 204080 (E.D. 
Tenn. Dec. 12, 2017). 

Defendant’s appeal from the denial of his 
motion to suppress evidence of failed sobriety 
tests and his admission that he had been drink- 
ing prior to a one-car accident did not meet the 
prerequisites for plain error review under 
T.R.A.P. 36(b), because there was no fourth 
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amendment violation in the officer’s investigat- 
ing the accident. State v. Brooks, — S.W.3d —, 
2010 Tenn. Crim. App. LEXIS 114 (Tenn. Crim. 
App. Feb. 11, 2010). 

Detective had reasonable suspicion to stop 
defendant’s vehicle because he received a dis- 
patch concerning a carjacking, and a short time 
later, the detective observed a vehicle with two 
male occupants meeting the description pro- 
vided turn into the parking lot in which the 
victim’s vehicle was parked. State v. Davis, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 1105 
(Tenn. Crim. App. Apr. 19, 2010). 


23. —Automobile Stops. 

On appeal of the trial court’s decision grant- 
ing defendant’s motion to suppress 300 grams 
of cocaine that an officer found in his vehicle 
following a traffic stop, the court held that even 
though the initial stop of defendant’s vehicle 
was constitutionally permissible, as he was 
speeding, the officer’s frisking defendant and 
placing him in the patrol car was not, and 
therefore the motion was properly granted: the 
officer had no suspicion that defendant was 
armed or dangerous, and he did not check the 
validity of defendant’s driver’s license or ve- 
hicle registration before frisking him or placing 
him in the patrol car; the record established 
that the officer placed defendant in the patrol 
car primarily to determine whether he became 
more nervous, and the officer’s record showed 
that he conducted “frisks and sits” in other 
instances regardless of the weather or the time 
of day, and thus defendant’s consent to the 
search of his vehicle was not sufficiently at- 
tenuated from the violation of his constitu- 
tional rights. State v. Berrios, 235 S.W.3d 99, 
2007 Tenn. LEXIS 745 (Tenn. Aug. 17, 2007). 

On appeal of the trial court’s decision grant- 
ing defendants’ motion to suppress, the court 
affirmed, holding that the officer did not have a 
reasonable suspicion to believe that defendants 
had committed a crime or were about to commit 
a crime when he initiated the traffic stop; the 
proof showed only that the officer observed 
defendants’ vehicle traveling within the bounds 
of the speed limit while other vehicles traveled 
10 miles per hour in excess of the speed limit, 
there was no minimum speed limit posted on 
the road, and traffic was able to pass defen- 
dants’ vehicle in the right hand lane rather 
than being forced to stop by defendants’ re- 
duced speed. State v. Hannah, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 441 (Tenn. Crim. 
App. June 6, 2007), rev'd, 259 S.W.3d 716, 2008 
Tenn. LEXIS 417 (Tenn. June 23, 2008). 

In defendant’s trial for simple possession, 
third offense in violation of T.C.A. § 39-17- 
418(e), defendant’s motion to suppress was 
properly denied because, although defendant 
had a reasonable expectation of privacy and 
thus had standing to challenge a search, a 
police officer had reasonable suspicion to stop 
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the vehicle in which defendant was a passenger 


“due to the car’s erratic and unsafe driving; 


thus, the stop and subsequent search of defen- 
dant were legal. State v. Butts, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 564 (Tenn. Crim. 
App. July 13, 2007). 

Given the evidence presented at the trial and 
at the suppression hearing, the evidence did 
not preponderate against the finding that de- 
fendant’s truck lights were not working and 
that the officer could stop defendant for the 
traffic violation; the trial court properly denied 
defendant’s motion to suppress where the trial 
court accredited the police officer’s testimony 
that the truck lights were not working when he 
stopped defendant. State v. Burnette, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 770 (Tenn. 
Crim. App. Sept. 28, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 100 (Tenn. Jan. 
28, 2008). 

There was sufficient and articulable facts to 
justify the stop of defendant’s vehicle because 
defendant’s stop was not based solely on the 
officer’s observation that defendant was driving 
unusually slowly or that he was weaving within 
his lane; the officer observed these facts along 
with defendant’s vehicle crossing both the 
white line on the right side of his lane and the 
yellow line on the left side, and the officer 
testified that he did not make the decision to 
stop defendant until defendant crossed into the 
opposing lane of traffic. State v. Page, —S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 139 (Tenn. 
Crim. App. Feb. 13, 2008). 

When an officer was dispatched to a parking 
lot on a report that someone was drunk, asleep, 
or dead at the wheel of a vehicle, and the officer 
saw defendant’s vehicle moving very slowly, the 
officer was acting in his community caretaking 
function in activating his emergency lights, and 
his stop of defendant was legal. State v. Schlu- 
eter, — S.W3d —, 2008 Tenn. Crim. App. 
LEXIS 417 (Tenn. Crim. App. May 23, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
791 (Tenn. Oct. 18, 2008). 

In a DUI case, evidence obtained from the 
traffic stop was admissible as defendant failed 
to dim his lights within 500 feet of the police 
officer and another vehicle in violation of T.C.A. 
§ 55-9-407, which gave the officer reasonable 
suspicion supported by specific and articulable 
facts to stop defendant for violating a traffic 
law. State v. Winemiller, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 918 (Tenn. Crim. App. 
Nov. 20, 2008). 

Officer had reasonable suspicion based on 
specific and articulable facts to initiate an in- 
vestigatory stop of defendant based on his per- 
sonal observation of defendant exiting the 
parking lot of a bar and then crossing the fog 
line twice and crossing into the opposing lane of 
traffic in a two-lane highway. State v. Watson, 
354 S.W.3d 324, 2011 Tenn. Crim. App. LEXIS 
416 (Tenn. Crim. App. June 8, 2011). 
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Given that an officer attempting a traffic stop 
did not see a vehicle that would have prevented 
defendant from moving her truck into the non- 
adjacent lane as required by the move-over law, 
T.C.A. § 55-8-132(b), the officer had reasonable 
suspicion to stop defendant and investigate 
further. State v. Brooks, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 462 (Tenn. Crim. App. 
June 22, 2011). 

Court of criminal appeals erred in affirming 
an order sustaining defendant’s motion to sup- 
press cocaine a police officer observed in his 
vehicle when he ordered defendant out of the 
vehicle to sign the citation pursuant to T.C.A. 
§ 55-10-207 because the officer was entitled to 
remove defendant from the vehicle for a short 
period of time after making the traffic stop, and 
the traffic stop had not been completed at the 
time defendant was asked to step out of his 
vehicle; an officer, after making a lawful stop 
for a traffic violation, may routinely direct the 
driver outside of the vehicle. State v. Donald- 
son, 380 S.W.3d 86, 2012 Tenn. LEXIS 582 
(Tenn. Aug. 24, 2012). 


25. Search and Seizure. 


26. —Scope of Protection. 

Court properly found that a search did not 
occur because the evidence did not reveal that 
the detective searched through defendant’s be- 
longings to any extent. The totality of circum- 
stances revealed that defendant consented to 
the entry of the house for the limited purpose of 
the detective obtaining a shirt and shoes for 
defendant, who was wearing only shorts. State 
v. Blanchard, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 474 (Tenn. Crim. App. June 24, 
2011), appeal dismissed, — S.W.3d —, 2012 
Tenn. LEXIS 624 (Tenn. Aug. 24, 2012), appeal 
denied, — S.W.3d —, 2013 Tenn. LEXIS 543 
(Tenn. June 12, 20138). 


27. —Reasonableness. 

Officer had reasonable suspicion for the stop 
of defendant’s vehicle because defendant’s 
wheels either touched or crossed the yellow and 
white lines demarcating his lanes at least 17 
times, and on three occasions defendant 
switched lanes without using his turn signal, 
which could have affected the other traffic on 
the interstate as well as the officer’s vehicle 
that was behind defendant’s vehicle. State v. 
Boon, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 915 (Tenn. Crim. App. Dec. 4, 2007). 

Officer’s observation that defendant’s tail- 
light was in violation of T.C.A. § 55-9-402(b) 
was sufficient to constitute the reasonable sus- 
picion necessary to justify the investigatory 
stop, and therefore the trial court did not err by 
denying defendant’s motion to suppress. State 
v. Johnson, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 458 (Tenn. Crim. App. May 15, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
970 (Tenn. Nov. 19, 2014). 
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Trial court did not err by denying defendant’s 
motion to suppress because the officer had a 
reasonable suspicion to conduct a brief investi- 
gatory stop of the vehicle based on information 
he had received about a recent robbery and the 
evidence in question was in plain view when 
the officer lawfully asked the occupants to step 
out of the car. State v. McKissack, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 519 (Tenn. Crim. 
App. June 4, 2014). 

Officer had reasonable suspicion that defen- 
dant had committed or was about to commit an 
offense at the time the officer initiated the 
traffic stop where he saw defendant’s vehicle 
move back and forth within its lane, slowing 
down and straddling the white line, and then 
speeding up and crossing the double yellow 
lines at 3:30 a.m. State v. Puckett, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 1050 (Tenn. 
Crim. App. Nov. 20, 2014). 


28. —Expectation of Privacy. 

Motion to suppress was properly denied be- 
cause defendant did not have a reasonable 
expectation of privacy in the commonly shared, 
interior hallway of a condominium complex 
that ran from the front entrance to his unit’s 
doorway and his live-in girlfriend’s consent to 
enter the apartment unit was valid. State v. 
Talley, 307 S.W.3d 723, 2010 Tenn. LEXIS 147 
(Tenn. Mar. 19, 2010), cert. denied, Talley v. 
Tennessee, 562 U.S. 839, 131 S. Ct. 187, 178 L. 
Ed. 2d 48, 2010 U.S. LEXIS 5795 (U.S. 2010). 

Defendant did not meet the definition of 
“transient visitor” because, while the premises 
were under surveillance, defendant drove the 
accomplice to the premises and entered it, and 
the accomplice then went back into the house, 
and the officers arrived to conduct the search 
while defendant was still in his vehicle. State v. 
Dean, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 930 (Tenn. Crim. App. Dec. 21, 2011). 

Even if defendant had an actual, subjective 
expectation that his “No Trespassing” signs 
would keep all persons from entering his prop- 
erty, a reasonable member of society would 
view the signs as simply forbidding any unau- 
thorized or illegitimate entry; defendant failed 
to demonstrate that he had a reasonable expec- 
tation that ordinary citizens would not occa- 
sionally enter his property and approach his 
front door to talk with him, and the investiga- 
tors did not violate his federal or state consti- 
tutional rights when they drove up his drive- 
way and approached his front door. State v. 
Christensen, 517 S.W.3d 60, 2017 Tenn. LEXIS 
195 (Tenn. Apr. 7, 2017), cert. denied, Chris- 
tensen v. Tennessee, 199 L. Ed. 2d 604, 138 S. 
Ct. 737, — U.S. —, 2018 U.S. LEXIS 662 (U.S. 
Jan. 16, 2018). 


29. ——Automobiles. 

Although defendant’s vehicle was subject to a 
search following a proper canine sweep, the 
contraband found on defendant’s person should 
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have been suppressed under the fourth amend- 


ment because defendant, who was the driver, ~ 


left the vehicle before the police acquired any 
indication that the vehicle contained contra- 
band, and the dog did not react to any sub- 
stances on defendant’s person; in addition, a 
passenger in the vehicle occupied the seat near 
the door where the dog reacted. State v. Harris, 
280 S.W.3d 832, 2008 Tenn. Crim. App. LEXIS 
112 (Tenn. Crim. App. Feb. 6, 2008), appeal 
denied, — S.W.3d —, 2008 Tenn. LEXIS 629 
(Tenn. Aug. 25, 2008). 

Denial of a motion suppress evidence ob- 
tained as a result of a search of a taped package 
found within defendant’s vehicle during a traf- 
fic stop was affirmed because the scope of the 
detention following a traffic stop for speeding 
was not exceeded by a police officer, without 
reasonable suspicion or probable cause, in vio- 
lation of defendant’s rights under Tenn. Const. 
art. 1, § 7 and U.S. Const. amend. IV, and 
defendant consented to the search of his vehicle 
and such consent was knowing, intelligent, and 
voluntary under Tenn. Const. art. I, § 7 and 
U.S. Const. amend. IV. State v. Brown, 294 
S.W.3d 553, 2009 Tenn. LEXIS 676 (Tenn. Oct. 
9, 2009). 


36. ——Premises. 

Warrantless search of defendant’s residence, 
made pursuant to a written condition of her 
parole, was reasonable under the U.S. Const. 
amend. IV and Tenn. Const. art. I, § 7, even if 
made without any reasonable, individualized, 
or particularized suspicion; under the totality 
of the circumstances, the police officer’s deci- 
sion to search defendant’s residence was not 
unreasonable. There was no proof that the 
officer acted for any reason other than the 
furtherance of legitimate law enforcement con- 
cerns as defendant had been convicted of drug 
offenses in two states and the officer had infor- 
mation from an informant that she was in- 
volved in selling crack cocaine; he verified de- 
fendant’s parole status and the warrantless 
search condition before he searched her resi- 
dence and neither the search of defendant’s 
vehicle nor that of her residence was unreason- 
ably lengthy, that the total time of defendant’s 
detention might have been at most two hours 
and included a short trip by defendant in her 
own vehicle did not so prolong the detention as 
to make the search unreasonable. State v. 
Turner, 297 S.W.3d 155, 2009 Tenn. LEXIS 678 
(Tenn. Oct. 15, 2009). 


39. —Search. 

Warrantless search was improper under the 
fourth amendment because defendant was not 
placed under arrest before he was searched at a 
gas station; probable cause to arrest was insuf- 
ficient to justify a warrantless search incident 
to arrest. State v. Ingram, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 889 (Tenn. Crim. App. 
Oct. 21, 2009), affd in part, rev'd in part, 331 
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S.W.3d 746, 2011 Tenn. LEXIS 4 (Tenn. Jan. 21, 
2011). 

Defendant’s convictions for one count of sale 
of 0.5 grams or more of cocaine and one count of 
conspiracy to sell 0.5 grams or more of cocaine, 
Class B felonies under T.C.A. § 39-17-417(c)(1), 
were improper because defendant’s motion to 
suppress the fruits of a warrantless search 
should have been granted as improper under 
the fourth amendment. Thus, the State should 
not have been allowed to introduce as evidence 
the $20 bills found in defendant’s possession 
which had been used to purchase the cocaine. 
State v. Ingram, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 889 (Tenn. Crim. App. Oct. 21, 
2009), affd in part, rev’d in part, 331 S.W.3d 
746, 2011 Tenn. LEXIS 4 (Tenn. Jan. 21, 2011). 

Defendant’s consent to search his home did 
not violate the fourth and fourteenth amend- 
ments because it was not the result of duress or 
coercion as a result of alleged threats. Allega- 
tions that police coerced him into allowing the 
residence search by threatening to forfeit his 
vehicle and turn his children over to DCS if he 
refused were not credited by the jury. State v. 
Ingram, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 889 (Tenn. Crim. App. Oct. 21, 2009), 
affd in part, rev'd in part, 331 S.W.3d 746, 2011 
Tenn. LEXIS 4 (Tenn. Jan. 21, 2011). 


41. ——Body Searches. 

Trial court did not err by denying defendant’s 
motion suppress the evidence resulting from 
the search of defendant in the jail’s booking 
area because nothing in the record suggested 
that the impending search of defendant was 
anything other than a routine inventory search 
inherent to the normal booking procedure. 
State v. Johnson, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 458 (Tenn. Crim. App. May 
15, 2014), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 970 (Tenn. Nov. 19, 2014). 


42. —-— -—Alcohol Testing. 

Breach-alcohol test given to defendant was 
not an unconstitutional search and seizure 
where the officer testified he had multiple 
grounds for believing defendant was intoxi- 
cated defendant could be heard on videotape 
consenting to the test, and the officer read 
defendant the implied consent form before ad- 
ministering the test. State v. Puckett, —S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 1050 (Tenn. 
Crim. App. Nov. 20, 2014). 


43. —— -—Blood Samples. 

Where defendant submitted to a blood draw 
and signed a consent form while imprisoned on 
an attempted theft charge, and a report indi- 
cated a DNA match between defendant and the 
DNA evidence collected in an aggravated rape 
case, trial court did not err by denying his 
motion to suppress; warrantless taking of de- 
fendant’s blood pursuant to T.C.A. § 40-35-321 
while in custody for an unrelated offense did 
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not violate his fourth amendment rights 
against search and seizures. State v. Cannon, 
254 S.W.3d 287, 2008 Tenn. LEXIS 278 (Tenn. 
Apr. 29, 2008). 

Trial court did not err by granting defen- 
dant’s motion to suppress evidence of his blood 
alcohol content because the evidence was ob- 
tained without a warrant in violation of the 
Fourth Amendment, as it was not conducted 
pursuant to an exception to the warrant re- 
quirement. Based on the time elapsed between 
the violation and the blood draw, the speed with 
which a warrant could have been obtained, and 
the availability of law enforcement personnel to 
obtain the warrant, the circumstances were not 
exigent, and the implied consent statute did not 
constitute sufficient consent under the Fourth 
Amendment. State v. Wells, — $.W.3d —, 2014 
Tenn. Crim. App. LEXIS 933 (Tenn. Crim. App. 
Oct. 6, 2014). 


47, ——Canine Sweep. 

When an officer gave defendant citations, the 
legitimacy of the detention ended; there was no 
justification for delaying the detention for the 
purposes of using a drug dog, even if it was 
done real quickly, and no facts developed after 
the officer’s approach of defendant’s vehicle 
that independently supported conducting a ca- 
nine sweep of the vehicle. State v. Fly, —S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 599 (Tenn. 
Crim. App. July 26, 2007). 


50. ——Routine Searches. 

Trial court did not err when it denied defen- 
dant’s motion to suppress the gun discovered 
during the safety search of his residence be- 
cause he had been part of a multi-defendant, 
violent criminal act that resulted in the shoot- 
ing death of the victim and for the protection of 
the arresting officers, it was reasonable that 
they would search defendant’s room for other 
conspirators; moreover, during the protective 
sweep, the officers discovered the gun in plain 
view. Based on the record, defendant failed to 
demonstrate that the evidence preponderated 
against the trial court’s findings that a valid 
search occurred or that the trial court erred in 
failing to suppress the gun as evidence. State v. 
Akins, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 944 (Tenn. Crim. App. Nov. 18, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
247 (Tenn. Mar. 15, 2010). 


51. —Seizure. 

Officer’s investigation of defendant was 
proper because defendant’s car blocked the 
roadway, the officer, knowing he had just ob- 
served a parking violation, saw the driver leave 
the car and walk to a house, and when defen- 
dant came to the door, the officer recognized 
him and saw that his eyes were glassy and 
bloodshot. Defendant agreed that he had just 
left his car, had not imbibed at the house, and 
he had extremely slurred speech. State v. Zelek, 
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— 8.W.3d —, 2009 Tenn. Crim. App. LEXIS 281 
(Tenn. Crim. App. Apr. 3, 2009). 


54. —Premises. 


56. ——Knock and Announce. 

Defendant’s “No Trespassing” signs posted 
near his unobstructed driveway were not suffi- 
cient to revoke the implied license of the inves- 
tigators to approach his front door and knock. 
State v. Christensen, 517 S.W.3d 60, 2017 Tenn. 
LEXIS 195 (Tenn. Apr. 7, 2017), cert. denied, 
Christensen v. Tennessee, 199 L. Ed. 2d 604, 
138 S. Ct. 737, — U.S. —, 2018 U.S. LEXIS 662 
(U.S. Jan. 16, 2018). 

Tennessee Supreme Court agrees with the 
overwhelming majority of jurisdictions that 
signs admonishing “No Trespassing,” in and of 
themselves, are rarely going to be sufficient to 
revoke the implied license allowing persons to 
approach a front door and knock; the sign is 
simply making explicit that persons entering 
onto another’s land must have a legitimate 
reason or risk being held liable for trespass, 
and a knock-and-talk conducted within consti- 
tutional parameters is a legitimate reason for 
police officers to enter the curtilage of a house 
via a driveway that is obstructed by nothing 
more than several “No Trespassing” signs. 
State v. Christensen, 517 S.W.3d 60, 2017 Tenn. 
LEXIS 195 (Tenn. Apr. 7, 2017), cert. denied, 
Christensen v. Tennessee, 199 L. Ed. 2d 604, 
138 S. Ct. 737, — U.S. —, 2018 U.S. LEXIS 662 
(U.S. Jan. 16, 2018). 


58. —Exceptions to Warrant Require- 
ment. 


58.5 —— Community Caretaking. 

Officers actions in parking on the roadway 
behind defendant’s vehicle with his lights acti- 
vated and opening the door to the car and 
attempting to rouse defendant after taps on the 
window failed to rouse him were well within 
the community caretaking exception to the 
warrant requirement, after the officer noticed 
defendant’s vehicle parked in the roadway in 
front of a closed store with defendant slumped 
over the steering wheel of the running vehicle. 
State v. McCormick, 494 S.W.3d 6738, 2016 
Tenn. LEXIS 318 (Tenn. May 10, 2016). 

Even when faced with objections by non- 
parolees, officers may still enter a residence but 
may only search the areas that are under the 
control of the parolee, such as the parolee’s 
bedroom or other areas over which the parolee 
shares common control or authority; law en- 
forcement officers may not search areas that 
are under the non-parolee’s exclusive control, 
such as the non-parolee’s bedroom, simply be- 
cause the non-parolee resides with someone on 
conditional release status. State v. Stanfield, 
554 $.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). 

Because the parole search of the residence 
was proper, it was therefore permissible for 
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officers to enter defendant three’s bedroom to 
clear it for officer safety, and having cleared the 
residence, there was no longer an exigency as it 
related to defendant three’s bedroom; the pa- 
role search was valid as it pertained to the 
common areas of the residence and the bed- 
room of defendants one and two, but it did not 
extend to defendant three’s private quarters. 
State v. Stanfield, 554 S.W.3d 1, 2018 Tenn. 
LEXIS 396 (Tenn. Aug. 7, 2018). 

Supreme Court of Tennessee expressly 
adopts the doctrine of common authority as it 
applies to parole searches of areas of a resi- 
dence over which a parolee has common author- 
ity; in this case, defendants one and two shared 
a bedroom in the residence, and by virtue of the 
doctrine of common authority, officers did not 
err in searching and seizing all items of contra- 
band found in the shared bedroom, and thus 
the trial court erred in suppressing the evi- 
dence against defendant two. State v. Stanfield, 
554 §.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). 

Because the officer knew about defendant 
one’s parole status and defendant one was 
aware that he was subject to warrantless and 
suspicionless searches at any time as a condi- 
tion of his parole, officers did not err in search- 
ing certain areas of his residence; there was no 
evidence that the search was unreasonable in a 
constitutional sense, and the trial court erred 
in suppressing the evidence. State v. Stanfield, 
554 S.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). 


61. ——Automobiles. 

Evidence did not preponderate against the 
trial court’s findings that defendant knowingly 
and voluntarily consented to the search of his 
truck. Accordingly, the trial court did not err in 
denying defendant’s motion to suppress. State 
v. Hunley, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 128 (Tenn. Crim. App. Feb. 26, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
254 (Tenn. June 21, 2019). 


63. ———Rights not Violated. 

In defendant’s trial for second degree mur- 
der, trial court properly denied defendant’s mo- 
tion to suppress a handgun because based on 
information the officer had at the time of a 
traffic stop of a vehicle in which defendant was 
a passenger, the officer had reason to believe 
that defendant was armed or dangerous; under 
a totality of the circumstances, the officer was 
justified in conducting a limited pat-down 
search and defendant had also consented to the 
search. State v. Perry, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
28, 2008), dismissed, Perry v. Washburn, — F. 
Supp. 2d —, 2019 U.S. Dist. LEXIS 206041 
(M.D. Tenn. Nov. 27, 2019). 

In a possession of controlled substances case 
where defendants were arrested following a 
traffic stop for violating the impeding traffic 
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statute, trial court erred by granting defen- 


‘dants’ motion to suppress evidence because a 


driver of a slow-moving automobile impedes 
traffic when reduced speed interrupts normal 
and reasonable movement of traffic by blocking 
or backing up traffic; furthermore, trial court 
halted the suppression hearing before arresting 
officer finished testifying and did not consider 
the state’s alternative arguments that officer 
was justified in stopping defendants’ vehicle to 
ascertain whether the driver was suffering 
from a medical emergency. State v. Hannah, 
259 S.W.3d 716, 2008 Tenn. LEXIS 417 (Tenn. 
June 23, 2008). 


65. ——Consent. 

Defendant’s consent to a search was volun- 
tary, because the encounter between police and 
defendant occurred in his own apartment near 
midday, there was no indication that the num- 
ber of officers present was inordinate or intimi- 
dating, and he consented by signing two sepa- 
rate forms; in addition, defendant had a record 
of prior arrests and an expert did not conclu- 
sively establish that defendant was actually 
mentally retarded. State v. Settles, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 883 (Tenn. 
Crim. App. Nov. 26, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 234 (Tenn. Apr. 7, 
2008). 

Court properly denied a motion to suppress, 
because a social worker requested that police 
officers accompany her to defendants’ residence 
after she received a referral alleging child 
abuse, once they arrived, defendants’ daughter 
invited them inside, and the officer immedi- 
ately noticed the smell of marijuana; after 
obtaining the daughter’s consent to search her 
room, the law enforcement officers discovered 
contraband which the daughter stated had 
been given to her by defendants, and the officer 
waited for defendants to return home and 
asked them for consent to search the rest of the 
house, which they provided without reluctance 
in written form, voluntarily, and without coer- 
cion. State v. Lard, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 928 (Tenn. Crim. App. Dec. 
5, 2007). 

Search was proper because the consent given 
by defendant, which led to discovery of the 
videotape, was not given as the result of an 
illegal detention or illegal entry into the resi- 
dence; rather, the consent, notwithstanding the 
officer’s prior unjustified intrusion into defen- 
dant’s privacy, was an act of free will as defen- 
dant was not under arrest either when he 
granted consent to search the house after they 
discovered the bag of marijuana seeds, or when 
he gave consent to search the house while being 
interrogated. State v. Ratliff, —S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 91 (Tenn. Crim. App. 
Feb. 20, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 595 (Tenn. Aug. 25, 2008). 

Officers did not exceed the extent of defen- 
dant’s co-tenant’s authority to consent to a 
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search when they opened the closed ammuni- 
tion box; the trial court found that the box was 
closed but not locked, and defendant told the 
tenant to retrieve and dispose of the gun, which 
was inside the box. State v. Harvey, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 166 (Tenn. 
Crim. App. Mar. 4, 2008). 

Defendant’s co-tenant’s consent to a search 
was valid because defendant had limited the 
tenant from going into the garage and the back 
bedroom, but the back yard was not one of the 
prohibited areas; defendant told the co-tenant 
the location of the gun and instructed her to 
retrieve it and dispose of it. State v. Harvey, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 166 
(Tenn. Crim. App. Mar. 4, 2008). 

Defendant gave consent to a search because 
defendant responded “okay” to the trooper’s 
request to search; although the exact language 
used was difficult to discern, it was clear from 
the inflection of defendant’s voice that he gave 
assent. State v. Brown, — S.W.38d —, 2008 
Tenn. Crim. App. LEXIS 249 (Tenn. Crim. App. 
Mar. 31, 2008), affd, 294 S.W.3d 553, 2009 
Tenn. LEXIS 676 (Tenn. Oct. 9, 2009). 

Defendant consented to a search of his ve- 
hicle because, although the encounter hap- 
pened after midnight in what was a secluded 
place, there were other individuals in the area 
with defendant, there were a few number of 
officers, and there was no indication of any 
hostility or display of weapons. A deputy testi- 
fied that he asked defendant if he could search 
his vehicle, and defendant “said it was okay.” 
State v. Carter, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 596 (Tenn. Crim. App. Aug. 2, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 1074 (Tenn. Nov. 15, 2011). 

Defendant’s right to be free from an unlawful 
search was not violated because the deputy had 
a legitimate investigative purpose for knocking 
on the front door of defendant’s residence to 
inquire about an occupant’s welfare. Defen- 
dant’s voluntary consent to enter his home to 
discuss the events of that evening was revoked 
too late to affect the validity of his subsequent 
detention and arrest. State v. Rowlett, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 163 
(Tenn. Crim. App. Feb. 26, 2013). 


66. ——-—Search of Automobile. 

Defendant’s consent to search extended to 
the inside of the vehicle and containers located 
therein because the trooper testified that he 
was trained in drug interdiction, and during 
the consensual search, the trooper discovered 
the package in the front passenger floorboard of 
the vehicle; the trooper testified that simply by 
feeling the package the contents of the package 
were inherently recognizable as a brick of co- 
caine. State v. Brown, — 8.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 249 (Tenn. Crim. App. Mar. 
31, 2008), aff'd, 294 S.W.3d 553, 2009 Tenn. 
LEXIS 676 (Tenn. Oct. 9, 2009). 
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69. ———Proving Effective Consent. 
Evidence did not preponderate against the 
trial court’s ruling that defendant voluntarily 
consented to the collection of a buccal swab for 
the purpose of DNA testing where he was 
advised of his Miranda rights before he con- 
sented, and at trial he testified he wanted the 
testing done to prove his innocence. State v. 
Francisco, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 522 (Tenn. Crim. App. June 5, 2014). 


72. ——Exigent Circumstances. 

Officers, responding to a burglary alarm call 
at an offender’s home, were justified by the 
exigent circumstances doctrine to enter the 
home without a warrant after observing a shoe 
print on the front door and broken glass in the 


-back door, indicating a forced entry; these and 


other facts known to the officers at the time of 
their entry into the home established probable 
cause for them to believe that a burglary had 
been or was being committed and therefore 
their warrantless entry did not violate U.S. 
Const. amend. IV or Tenn. Const. art. I, § 7. 
State v. Inghram, — S.W.38d —, 2007 Tenn. 
Crim. App. LEXIS 553 (Tenn. Crim. App. June 
11, 2007). 

Because officers responding to a burglary 
alarm call at an offender’s home were justified 
by the exigent circumstances doctrine to the 
warrant requirement of U.S. Const. amend. IV 
and Tenn. Const. art. I, § 7 in entering the 
home without a warrant, they were lawfully 
inside the home; consequently, they were justi- 
fied in seizing evidence found within the 
bounds of a protective sweep under the plain 
view doctrine. State v. Inghram, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 553 (Tenn. Crim. 
App. June 11, 2007). 

Warrantless search of defendant’s car was 
justified by exigent circumstances; although 
defendant argued that the police created the 
exigent circumstances by setting up a con- 
trolled sale of drugs and that the subsequent 
search of his car was unconstitutional, defen- 
dant, activated by his own decision, left his 
residence in his car to drive to a prearranged 
meeting place in order to sell drugs to a confi- 
dential informant. State v. Saine, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 289 (Tenn. Crim. 
App. Apr. 4, 2008), aff'd in part, rev’d in part, 
297 S.W.3d 199, 2009 Tenn. LEXIS 708 (Tenn. 
Nov. 4, 2009). 

Warrantless entry of defendant’s residence 
and her detention by officers was not supported 
by exigent circumstances because officers were 
outside of the residence for an hour before they 
entered the home, giving defendant ample time 
to receive calls and destroy evidence if such was 
her intent. The alleged exigent circumstance 
was created solely by actions of the police 
officers in going to the defendant’s residence 
and entering the residence without a warrant 
in order to secure the residence for a later 
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search. State v. Mills, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 337 (Tenn. Crim. App. May 
11, 2009). 

Entry into defendant’s residence was lawful 
based on exigent circumstances because an 
officer got a call that people were arguing over 
a gun, a woman was screaming that someone 
had killed her boyfriend, officers were aware 
that the victim’s body was lying under the car, 
and the officer entered the residence to check 
for other suspects or victims. State v. Rothwell, 
—§.W.3d —, 2013 Tenn. Crim. App. LEXIS 528 
(Tenn. Crim. App. June 20, 2013), review de- 
nied and ordered not published, — S.W.3d —, 
2013 Tenn. LEXIS 806 (Tenn. Oct. 16, 2013). 

Because the responding officer’s initial entry 
into the home was justified by exigent circum- 
stances, the subsequent entry into the home by 
other officers constituted a mere continuation 
of the initial officer’s lawful entry into the 
home; thus, the trial court did not err by 
denying defendant’s motion to suppress the 
evidence that was in plain view and within the 
scope of the exigent circumstances search, and 
the evidence in plain view in the home could be 
examined, photographed, seized and processed 
without a search warrant. State v. Hutchison, 
— §.W.3d —, 2016 Tenn. LEXIS 1 (Tenn. Jan. 
14, 2016), substituted opinion, Hutchinson, 482 
S.W.3d 893, 2016 Tenn. LEXIS 83 (Tenn. Feb. 5, 
2016). 


72.5 ——Good Faith. 

Even if a warrantless blood draw performed 
at a hospital following an auto accident violated 
defendant’s federal and state constitutional 
right to be free from unreasonable searches and 
seizures, pursuant to a good-faith exception to 
the exclusionary rule, any evidence derived 
from testing defendant’s blood did not have to 
be suppressed because the blood draw was 
obtained in objectively reasonable good-faith 
reliance on binding precedent. State v. Reyn- 
olds, 504 S.W.3d 283, 2016 Tenn. LEXIS 821 
(Tenn. Nov. 3, 2016). 


74. ——Incident to Lawful Arrest. 

Where drug sniffing dog reacted to the pas- 
senger side of defendant’s vehicle, the presence 
of a passenger where the dog reacted created an 
equipoise: Had the contraband been placed in 
defendant driver’s vehicle — and thus probably 
possessed by defendant — or possessed by the 
passenger without the defendant’s knowledge? 
Under the unique facts of the case, the dog’s 
reaction did not result in probable cause to 
arrest defendant. State v. Harris, 280 S.W.3d 
832, 2008 Tenn. Crim. App. LEXIS 112 (Tenn. 
Crim. App. Feb. 6, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 629 (Tenn. Aug. 
25, 2008). 

Police officers’ search of defendant was per- 
missible under the search incident to a lawful 
arrest exception to the warrant requirement 
because police officers arranged a drug pur- 
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~chase with a known drug dealer through a 


confidential informant, defendant participated 
in transport of drugs for the drug sale, and 
possessing cocaine or participating in the sale 
of cocaine in any manner was a felony. State v. 
Dean, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 930 (Tenn. Crim. App. Dec. 21, 2011). 

Trial court erred in denying defendant’s mo- 
tion to suppress the marijuana found in defen- 
dant’s pocket during a search incident to defen- 
dant’s arrest for public intoxication because the 
officers lacked probable cause to arrest defen- 
dant for public intoxication. State v. Pippen, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 57 
(Tenn. Crim. App. Jan. 28, 2016). 


77. ——Plain View. 

Trial court did not err in denying defendant’s 
motion to suppress where, under U.S. Const. 
amend. IV and Tenn. Const. art. I, § 7, defen- 
dant’s nephew had apparent authority to per- 
mit the police officer to enter the residence; the 
marijuana was in plain view, discovered when 
the officer entered the residence, and its in- 
criminating nature was apparent. State v. 
Whitehead, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 385 (Tenn. Crim. App. May 22, 
2009). 

Guns were properly seized during the second 
entry into defendant’s home because the shot- 
guns were in plain view in the bedroom, and 
there was a report that someone had been shot 
and killed by defendant with a shotgun. State v. 
Rothwell, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 528 (Tenn. Crim. App. June 20, 2013), 
review denied and ordered not published, — 
S.W.3d —, 2013 Tenn. LEXIS 806 (Tenn. Oct. 
16, 2018). 

Officers’ warrantless search of defendant’s 
home did not violate his rights because the 
officer’s initial entry was justified by exigent 
circumstances, as upon his arrival he was met 
by three extremely agitated men who yelled 
that the suspect was inside, and evidence in 
plain view in the home could be examined and 
seized without a warrant. State v. Hutchinson, 
482 S.W.3d 893, 2016 Tenn. LEXIS 83 (Tenn. 
Feb. 5, 2016). 


81. Warrants. 


82. —In General. 

Defendant’s detention was not illegal be- 
cause he was not a transient visitor to the 
residence; defendant stepped onto the lawn of 
the premises before the officers exited their 
vehicle and began the search pursuant to a 
search warrant. State v. Steel, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 779 (Tenn. Crim. 
App. Oct. 2, 2007). 


83. —Requirements. 


84. ——Affidavit. 
Search warrant affidavit did not contain suf- 
ficient facts to establish probable cause to be- 
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lieve that drugs would be found inside defen- 
dant’s home; the affidavit contained no facts 
regarding the location of drugs inside defen- 
dant’s residence and only an inference from a 
police detective that drug sales were associated 
with defendant’s residence. State v. Saine, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 289 
(Tenn. Crim. App. Apr. 4, 2008), affd in part, 
revd in part, 297 S.W.3d 199, 2009 Tenn. 
LEXIS 708 (Tenn. Nov. 4, 2009). 

Trial court did not err in denying defendant’s 
motion to suppress the evidence obtained from 
the search of his house, because the officer 
intended to obtain a valid search warrant, 
reasonably believed that the warrant, based on 
probable cause and issued by a neutral and 
detached magistrate, was valid, and immedi- 
ately stopped the search and obtained a second 
warrant supported by a properly signed affida- 
vit, as required by statute and the criminal 
rules, once he learned of the problem. State v. 
Davidson, 509 S.W.3d 156, 2016 Tenn. LEXIS 
913 (Tenn. Dec. 19, 2016), cert. denied, David- 
son v. Tennessee, 199 L. Ed. 2d 66, 138 S. Ct. 
105, 2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 


85. —-—Descriptions. 

Search warrant described items, including 
CDs and DVDs, sought with sufficient particu- 
larity because two DVDs were identified by 
specific title and the CDs were “burned” copies 
which could be further identified by the “female 
handwriting” on them. State v. Pipkin, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Sept. 4, 2008). 

Affidavit supporting search warrant was in- 
valid because it did not provide the physical 
address of the burglary or the time or date the 
burglary occurred, did not specify the time span 
between the burglary and the issuance of the 
warrant, and nothing in the affidavit showed 
that the stolen items were in defendant’s pos- 
session or at his residence after commission of 
the burglary. State v. Pipkin, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 699 (Tenn. Crim. App. 
Sept. 4, 2008). 


86. ——Probable Cause. 

Defendant’s single drug sale was enough to 
establish probable cause to obtain a search 
warrant and counsel was not ineffective for 
failing to raise that argument at the suppres- 
sion hearing because defendant’s selling co- 
caine to an informant while standing in the 
doorway of his home was an illegal act. Ste- 
phens v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 777 (Tenn. Crim. App. Oct. 3, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 118 (Tenn. Feb. 25, 2008). 

Trial court erred in granting defendant’s mo- 
tion to suppress drug evidence seized from his 
apartment pursuant to a warrant on the 
grounds that there was an insufficient connec- 
tion between a drug buy by a confidential 
informant and defendant’s apartment, because 
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after the informant set up the buy, defendant 
went to his apartment before meeting the in- 
formant. State v. Summers, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 353 (Tenn. Crim. App. 
Apr. 28, 2010), appeal denied, — S:W.3d —, 
2010 Tenn. LEXIS 907 (Tenn. Sept. 22, 2010). 

Because the police had probable cause to 
arrest defendant at the time he was taken into 
custody, defendant failed to show that the delay 
in obtaining a probable cause determination by 
a magistrate was for the purpose of gathering 
additional evidence to justify the arrest; prob- 
able cause existed based on statements from 
criminal informants, the consistency of those 
statements, and the documents containing de- 
fendant’s name and address that were inside 
one informant’s car left at the crime scene. 
State v. Collins, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. Apr. 18, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 489 (Tenn. Aug. 8, 2018), cert. denied, 
Collins v. Tennessee, 139 S. Ct. 649, 202 L. Ed. 
2d 498, — U.S. —, 2018 U.S. LEXIS 7182 (U.S. 
Dec. 10, 2018). 


87. ——Magistrate’s Determination. 

Trial court erred in finding that city court 
judges could not issue search warrants because 
a city court judge is a magistrate as the term is 
defined by the language intended by the Ten- 
nessee legislature for T.C.A. § 40-1-106, and 
had the authority to issue search warrants 
pursuant to T.C.A. § 40-6-101. State v. Ford, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 565 
(Tenn. Crim. App. May 7, 2008). 


88. —Informants. 

Information in a search warrant affidavit 
failed to establish probable cause, because sev- 
eral of the informants mentioned in the affida- 
vit were in the criminal milieu, as one was 
traveling with defendant to purchase stolen 
pseudoephedrine, another provided informa- 
tion after being caught in possession of pseudo- 
ephedrine, and a third gave his statements 
while in jail; all the statements in the affidavit 
were lacking in bases of knowledge, save for the 
visual sighting of fuel by a deputy, and there- 
fore the affidavit did not establish probable 
cause for the search of defendant’s property. 
State v. Graves, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 929 (Tenn. Crim. App. Dec. 5, 
2007). 

Search warrant failed to establish infor- 
mant’s basis of knowledge or the credibility or 
reliability of informant’s information because 
there was no indication that informant had any 
history of police cooperation, and the warrant 
provided no indication that informant had ac- 
tual knowledge of the whereabouts of items 
stolen by defendant, and he did not describe the 
burglary in any detail. State v. Pipkin, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Sept. 4, 2008). 
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Information from a confidential informant — 


did not provide probable cause for a search 
warrant because the informant’s information 
failed to link a person’s delivery of drugs to any 
drugs suspected to be found at defendant’s 
residence, the affidavit contained no statement 
to support previous verifiable activities by the 
delivery person involving illegal drugs, and 
there was nothing in the affidavit to show 
verifiable information that the informant had 
worked with the police in the past. State v. 
Mills, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. May 11, 2009). 

Affidavits underlying search warrants 
showed the informants’ basis of knowledge and 
their reliability because the information con- 
tained in the affidavit came from citizen infor- 
mants; therefore, the information was pre- 
sumed to be reliable. One of the minor victims 
explicitly stated that photographs had been 
taken of sexual activity involving herself and 
defendant and that the photographs were in 
the defendant’s residence; that information 
alone constituted probable cause. State v. Gen- 
try, — S.W.3d —, 2011 Tenn. Crim. App. LEXIS 
573 (Tenn. Crim. App. July 21, 2011), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 1102 
(Tenn. Nov. 16, 2011). 

Information in a search warrant affidavit 
was sufficient to establish probable cause be- 
cause defendant’s wife was a citizen informant, 
and she appeared to be a victim of domestic 
violence, including threats and stalking by de- 
fendant State v. Rogers, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Sept. 23, 2013), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 300 (Tenn. Apr. 11, 2014), 
dismissed, Rogers v. Hampton, — F. Supp. 2d 
—, 2019 U.S. Dist. LEXIS 216623 (E.D. Tenn. 
Dec. 17, 2019). 


91. —Staleness. 

Trial court did not err by denying defendants’ 
motion to suppress the search warrant on stale- 
ness grounds, even though the detectives dis- 
covered the child pornography in August 2010 
but the search warrant was not issued until 
four months later, because the magistrate could 
have concluded that the pornography remained 
on defendants’ computers, given that the collec- 
tion and sharing of child pornography was of a 
continuous and ongoing nature and typically 
remained in possession of the user for an ex- 
tended period of time. State v. Ewing, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 549 (Tenn. 
Crim. App. June 11, 2014). 


95. Procedural Issues. 


99. —Fruit of Poisonous Tree. 

Because a student was not subjected to a 
custodial interrogation and his statements 
were admissible, any evidence obtained there- 
from was not fruit of the poisonous tree; more- 
over, the marijuana was found not as a result of 
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any statements made by the student, but as a 
result of the appearance of and statements 
made by another person, and none of the stu- 
dent’s incriminating statements were made un- 
til after the deputy found the marijuana. R.D.S. 
v. State, 245 S.W.3d 356, 2008 Tenn. LEXIS 28 
(Tenn. Feb. 6, 2008). 


100. —-—lInevitable Discovery. 

Inevitable discovery doctrine did not apply 
where: (1) Defendant was subjected to an im- 
proper stop and frisk; (2) A revolver was found 
on defendant’s person; and (3) The officers did 
not become aware of defendant’s intoxication, 
which would have made defendant’s carrying of 
the gun unlawful under T.C.A. § 39-17-1321(a), 
until after the frisk. State v. Williamson, 368 
S.W.3d 468, 2012 Tenn. LEXIS 380 (Tenn. May 
31, 2012). 


101. ——Subsequent Independent 
Source. 

Unlawful entry and detention of defendant 
did not taint the evidence ultimately seized 
pursuant to the search warrant because no 
evidence was identified or seized during the 
initial entry and detention. The affidavit sup- 
porting the warrant did not refer to the entry or 
the detention of defendant, and additionally, 
the information in the affidavit was obtained 
prior to the initial entry. State v. Mills, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. May 11, 2009). 

Court did not err in denying defendant’s 
motion to suppress the search warrant because 
had police chosen to wait to enter the property 
until after they had received a warrant, all of 
the evidence at issue would have been properly 
seized and admitted at trial under the indepen- 
dent source doctrine. Consequently, holding 
that the evidence must be suppressed would 
have left the police in a far worse position than 
if they had never illegally entered the property. 
State v. Smith, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 952 (Tenn. Crim. App. Dec. 27, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 226 (Tenn. Apr. 12, 2012). 


103. ——Evidence Not Suppressed. 

In defendant’s felony murder case, although 
the trial court should have excluded evidence 
resulting from a search because none of the 
exceptions to the warrant requirement justified 
it, the error was harmless; defendant had con- 
sented to be tested for drugs prior to the search, 
and the fact that defendant was found in pos- 
session of methamphetamine shortly after 
learning the victim had died was of little rel- 
evance. State v. Tallant, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 21 (Tenn. Crim. App. 
Jan. 14, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 449 (Tenn. June 30, 2008), 
dismissed, Tallant v. Perry, — F. Supp. 2d —, 
2019 U.S. Dist. LEXIS 31225 (E.D. Tenn. Feb. 
27, 2019). 
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Denial of motion to suppress was proper 
because evidence was sufficient to support rea- 
sonable suspicion that defendant was driving 
under the influence, and trial court’s findings 
sufficiently denoted observations of the officer 
and that they clearly provided basis for denial 
of the suppression motion; officer observed de- 
fendant’s vehicle not come to a complete stop at 
a stop sign, defendant was traveling about ten 
miles under the speed limit and crossed the 
center line several times, officer noticed defen- 
dant’s bloodshot eyes, slurred speech and diffi- 
culty standing, and officer testified that defen- 
dant was unable to perform three field sobriety 
tests. State v. Corlew, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 457 (Tenn. Crim. App. June 
23, 2008). 


107. —Appellate Review. 

Although the knife handle, sweatshirt, and 
ring were not in plain view and were not within 
the scope of the initial exigent circumstances 
search, the admission of those three items into 
evidence was harmless beyond a reasonable 
doubt because the State did not need the ring to 
support its theory that defendant robbed the 
victim; and, considering all of the evidence 
properly admitted at trial, the admission of the 
knife handle and the navy blue sweatshirt into 
evidence, even if erroneous, did not affect the 
verdict. State v. Hutchison, — S.W.3d —, 2016 
Tenn. LEXIS 1 (Tenn. Jan. 14, 2016), substi- 
tuted opinion, Hutchinson, 482 S.W.3d 893, 
2016 Tenn. LEXIS 83 (Tenn. Feb. 5, 2016). 


109. Self-Incrimination. 

Supreme Court of Tennessee has decided that 
the “legitimate independent motivation” test 
recognized in State v. Burroughs should be 
confined to unreasonable search and seizure 
claims based on the Fourth Amendment or 
Tenn. Const. art. I, § 7. In cases that involve 
suspects making confessions to friends, rela- 
tives, and other associates, the law need not be 
concerned with whether that confidant could 
properly be labeled as a private citizen or an 
agent of the State. State v. Sanders, 452 S.W.3d 
300, 2014 Tenn. LEXIS 912 (Tenn. Nov. 10, 
2014). 

Constitutional right against unreasonable 
searches and seizures is substantively different 
from the constitutional right against compul- 
sory self-incrimination. Because the Burroughs 
test was tailored for the more fragile Fourth 
Amendment rights, the Supreme Court of Ten- 
nessee does not find it appropriate to import the 
test into the realm of the Fifth Amendment or 
Tenn. Const. art. I, § 9. State v. Sanders, 452 
S.W.3d 300, 2014 Tenn. LEXIS 912 (Tenn. Nov. 
10, 2014). 


113. Handwriting Exemplars. 
Defendant’s right against unreasonable 

search and seizures was not violated when she 

was compelled to give fingerprint and hand- 


CONSTITUTION OF THE UNITED STATES 24- 


writing samples because the fourth amend- 
ment protections did not apply to compelled 
production of physical characteristics that are 
repeatedly exposed to the public. State v. 
Brown, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. Apr. 20, 2009), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
648 (Tenn. Sept. 28, 2009), dismissed, Brown v. 
Freeman, — F. Supp. 2d —, 2016 U.S. Dist. 
LEXIS 150493 (M.D. Tenn. Oct. 28, 2016). 


114. “Reasonable Suspicion” Under Terry 
Rule. 

Continued detention after a lawful traffic 
stop based upon the deputy’s belief that the: 
vehicle’s occupants seemed nervous and his 
familiarity with their past criminal involve- 
ment with drugs was constitutionally insuffi- 
cient to constitute reasonable suspicion to ex- 
tend the detention; the continued detention 
violated the cite and release statute, T.C.A. 
§§ 40-7-118 and 55-10-207, as well as the 
fourth amendment and Tenn. Const. art. 1, § 7. 
Because defendant’s subsequent consent to 
search his vehicle was not sufficiently attenu- 
ated from the illegal detention, his consent was 
invalid, and defendant’s motion to suppress the 
drug evidence obtained during the search of his 
vehicle should have been granted. State v. Sim- 
mons, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 624 (Tenn. Crim. App. Aug. 5, 2009). 

Anonymous tip to the police did not provide 
reasonable suspicion for defendant’s stop and 
frisk where: (1) The unidentified 911 caller’s 
complaint contained only an allegation that an 
armed individual was outside a particular room 
at the motel; (2) There was no description of the 
suspect, or predictive information that would 
have allowed the police to test the informant’s 
knowledge or credibility; (3) The only link be- 
tween the tip and defendant was his proximity 
to the room; and (4) There were no articulable 
facts indicating that defendant unlawfully pos- 
sessed a gun. State v. Williamson, 368 S.W.3d 
468, 2012 Tenn. LEXIS 380 (Tenn. May 31, 
2012). 

Unidentified bystander who informed an of- 
ficer that defendant was carrying a gun did not 
sufficiently corroborate an anonymous tip as 
the bystander did not provide any information 
to show that defendant’s possession of a hand- 
gun was unlawful. State v. Williamson, 368 
S.W.3d 468, 2012 Tenn. LEXIS 380 (Tenn. May 
31, 2012). 

Court of criminal appeals’ finding that at the 
time of the seizure, the officer lacked a reason- 
able suspicion based upon specific and articu- 
lable facts that defendant had either committed 
a criminal offense or was about to do so was 
affirmed where the court of criminal appeals 
considered the totality of the circumstances, 
reviewed the officer’s testimony and observa- 
tions, and concluded that there existed no rea- 
sonable suspicion of illegal activity at the time 
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of the stop. Moreover, the officer was unable to 
offer specific and articulable facts sufficient to 
qualify as reasonable suspicion that defendant 
had committed or was about to commit a crimi- 
nal offense, and she conceded that she did not 
see defendant drive the truck, engage in a drug 
transaction, or otherwise do anything illegal 
before activating her blue lights and approach- 
ing the truck; further, the early morning hour 
and a general request for officers to be on the 
lookout for suspected illegal drug activity did 
not, without more, rise to the level of reason- 
able suspicion, and an inchoate and unparticu- 
larized suspicion or hunch did not meet the 
standard required for an investigatory stop. 
State v. Moats, 403 S.W.3d 170, 2013 Tenn. 
LEXIS 311 (Tenn. Mar. 22, 2013). 


115. Robbery Investigations. 

Defendant’s motion to suppress was properly 
denied because his stop by the police and a 
subsequent search of his person did not consti- 
tute an unreasonable search and seizure where 
defendant matched the description of the per- 
son who robbed a restaurant, where the victim 
identified defendant by name as a person who 
had recently been fired from his employment at 
the restaurant, where the police stopped defen- 
dant because he matched the description of the 
perpetrator and defendant gave his name, 
where defendant repeatedly placed his hands 
in his pockets and this caused the officers to 
fear for their safety because the perpetrator 
had been armed with a knife, where the police 
conducted a pat-down search for weapons and 
felt a bulge in defendant’s clothing, and where 
defendant replied that the bulge was “his 
money,” a statement that gave the police prob- 
able cause to conduct a full search and take the 
money from defendant. In light of the circum- 
stances, the police had reasonable suspicion to 
detain defendant, and their search of defendant 
was permissible under the Terry standard; as 
such, the trial court did not err in denying 
defendant’s motion to suppress. State v. Pitt- 
man, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App.’ Apr. 7, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
1067 (Tenn. Nov. 12, 2010). 


116. Entry of Home. 

Where the police accompanied an individual 
to a residence at which he claimed to live and at 
which he claimed no one else was present, 
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“where the individual surprised the police by 


knocking on the door, and where, when defen- 
dant opened the door, the police noticed the 
smell of marijuana emitting from the residence 
and saw a large man advancing toward them, 
the entry into the residence by the police was 
warranted because the police had an objectively 
reasonable belief that there was a compelling 
need to act immediately; the individual’s action 
of advancing toward the officers created an 
objectively reasonable basis for concluding that 
there was an immediate need to act to protect 
themselves from harm. As such, defendant’s 
motion to suppress evidence seized as a result 
of the warrantless entry into the residence was 
properly denied. State v. McGee, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 252 (Tenn. Crim. 
App. Apr. 15, 2009), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 567 (Tenn. Aug. 31, 
2009). 


117. Reasonable Suspicion. 

Defendant’s conviction of driving under the 
influence of an intoxicant, in violation of T.C.A. 
§ 55-10-401(1) was affirmed because law en- 
forcement had a reasonable suspicion that de- 
fendant had violated T.C.A. § 55-9-402, and 
thus, the motion to suppress all evidence from 
that stop had been properly denied. State v. 
Banks, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 1105 (Tenn. Crim. App. Dec. 18, 2013). 

Trial court erred in denying defendant’s mo- 
tion to suppress evidence found during a search 
of her house. The State failed to elicit testimony 
from officers about any facts upon which they 
formed a reasonable suspicion that a codefen- 
dant had engaged or was engaging in criminal 
activity justifying a search of the house. State v. 
Carman-Thacker, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 728 (Tenn. Crim. App. Sept. 
8, 2015). 

Investigatory stop was justified, because the 
totality of the circumstances surrounding the 
traffic stop, including the fact that it was 3:00 
a.m., defendant was driving on dry roads, and 
defendant was driving on a highway with 
clearly marked lanes, established a reasonable 
suspicion, supported by specific and articulable 
facts that defendant violated T.C.A. § 55-8- 
123(1) when she crossed the fog line and failed 
to remain entirely within her lane of travel. 
State v. Smith, 484 S.W.3d 3938, 2016 Tenn. 
LEXIS 92 (Tenn. Feb. 11, 2016). 
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Law Reviews. 

Brady Obligations, Criminal Sanctions, and 
Solutions in a New Era of Scrutiny (Andrew 
Smith), 61 Vand. L. Rev. 1935 (2008). 

Criminal Law—State v. Sawyer: Tennessee 
Supreme Court Holds that a Police Officer 
Cannot Read an Affidavit to a Person in Cus- 
tody Without Giving Miranda Warnings (Andre 
Mathis), 36 U. Mem. L. Rev. 1171 (2006). 

Taking Miranda’s Pulse (William T. Pizzi and 


Attorney General Opinions. 

Under neither the Tennessee nor United 
States Constitution does the reporting of blood 
test results by a physician to law enforcement 
violate a criminal defendant’s right against 
self-incrimination, OAG 05-069 (5/3/05). 

The General Assembly has the authority to 
pass legislation to protect senior citizens’ access 


to housing and to provide them tax relief, as 


long as the legislation is consistent with the 
U.S. and Tennessee Constitutions, OAG 20-04, 
2020 Tenn. AG LEXIS 3 (3/12/2020). 


NOTES TO DECISIONS 


Morris B. Hoffman), 58 Vand. L. Rev. 813 
(2005). 
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72. .——Under the Influence of Drugs or 
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85. Due Process. 
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97. —Professions. 
103. —Criminal Matters. 


104. ——Criminal Procedure. 
105. ——-W—Plea Agreements. 
106. ——lIdentifications. 

109. ——Prosecution. 

110. ._—-— W—Delayed Prosecution. 
113. —W—LDiscovery. 

114. ——Counsel. 

116. —w—Trial. 

118. —— —Evidence. 

119. —— wW—Right to Testify. 

122. —— —Fair Trial. 

126. ——Post-Conviction Relief. 
128. —-—Parole or Probation Revocation. 
130. Takings. 

135. —Public Use. 

136. ——Easements. 

148. —Regulatory Takings. 

149. Sex Offenses. 

150. —Involving Minors. 


1. In General. 

Under T.R.A.P. 36(a), a mortician waived his 
claim of error in allowing the parents’ attorney 
to read questions and answers to the jury from 
the mortician’s deposition to which no negative 
inference applied due to the mortician’s invoca- 
tion of the Fifth Amendment, U.S. Const. 
amend. V, by withdrawing his objection and 
approving the trial court’s jury instructions as 
curing the problem. Akers v. Prime Succession 
of Tenn., Inc., 387 S.W.3d 495, 2012 Tenn. 
LEXIS 644 (Tenn. Sept. 21, 2012), cert. denied, 
Marsh v. Akers, 185 L. Ed. 2d 364, 133 S. Ct. 
1464, 568 U.S. 1194, 2013 U.S. LEXIS 1728 
(U.S. 2013). 


17. Double Jeopardy. 
Although there were similar acts underlying 
contempt, theft, and impersonation of a li- 
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censed professional, factors weighed in favor of 
the state to pursue prosecution for theft and 
impersonation of a licensed professional; nei- 
ther the Fifth Amendment nor Tenn. Const. art. 
I, § 10 barred prosecution. State v. Thompson, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 79 
(Tenn. Crim. App. Feb. 13, 2008). 

Double jeopardy barred defendant’s retrial 
because the court discharged the jury without 
determining whether the jury was hopelessly 
deadlocked, without finding that termination of 
the trial was manifestly necessary, and without 
actually declaring a mistrial; rather than clari- 
fying the unorthodox verdicts, the court polled 
the jury, accepted the verdicts as rendered, and 
dismissed the jury. State v. Houston, 328 
S.W.3d 867, 2010 Tenn. Crim. App. LEXIS 197 
(Tenn. Crim. App. Mar. 3, 2010). 


19. —When Jeopardy Attaches. 

In defendant’s assault case, the difference in 
the proof at trial (assault of one person) and the 
unnecessary allegation of the victim’s name in 
the indictment (a different named person) was 
not a fatal variance; it was not essential for the 
validity of the indictment for the victim’s name 
to be alleged in the indictment, there was 
nothing in the record to indicate that defendant 
was caught by surprise at trial, and the indict- 
ment made it clear that defendant had been 
once placed in jeopardy for the commission of 
the assault and could not again be prosecuted 
for the assault described in the indictment. 
State v. Ammons, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 480 (Tenn. Crim. App. June 
21, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 1031 (Tenn. Oct. 29, 2007). 


22. —Application. 

In defendant’s aggravated robbery case, de- 
fendant’s right to be free from double jeopardy 
was not violated because the verdict as an- 
nounced by the foreperson and as noted on the 
verdict form clearly represented a finding by 
the jury that defendant was not guilty as a 
principal offender, but was guilty as someone 
criminally responsible for the conduct of the 
unidentified perpetrator, a theory of culpability 
encompassed in the charged offense and cor- 
rectly instructed to the jury. State v. Welcome, 
280 S.W.3d 215, 2007 Tenn. Crim. App. LEXIS 
761 (Tenn. Crim. App. Sept. 26, 2007), appeal 
denied, — S.W.3d —, 2008 Tenn. LEXIS 134 
(Tenn. Feb. 25, 2008). 

In defendant’s rape of a child case, defen- 
dant’s convictions did not violate double jeop- 
ardy because defendant used a different body 
part for each penetration. Relative to defen- 
dant’s intent, the testimony at trial suggested 
that defendant intended to violate the victim on 
a regular basis in a variety of ways — He forced 
the victim to participate in sexual intercourse, 
fellatio, anal sex, digital penetration, and clito- 
ral stimulation with a vibrator. State v. Brown, 
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~—$.W.3d —, 2010 Tenn. Crim. App. LEXIS 918 


(Tenn. Crim. App. Nov. 5, 2010). 

Tennessee Supreme Court’s rejection of the 
State v. Denton double jeopardy test and adop- 
tion of the federal standard in State v. Watkins 
cannot be classified as unexpected and indefen- 
sible by reference to the law as it then existed, 
and the adoption of the federal test did not 
constitute arbitrary judicial action against 
which the Due Process Clause aims to protect; 
thus, the retroactive application of Watkins 
does not offend due process and defendant was 
not entitled to have his double jeopardy claim 
evaluated pursuant to the prior, rejected test. 
State v. Feaster, 466 S.W.3d 80, 2015 Tenn. 
LEXIS 514 (Tenn. June 25, 2015). 


23. —Waiver. 

Defendant voluntarily, knowingly, and intel- 
ligently waived his Miranda rights because an 
agent testified that he advised defendant of his 
rights and that he saw defendant waive his 
rights at 6:40 p.m. He interviewed defendant 
and reduced his version of events to writing, 
and the agent recalled that defendant “seemed 
to be fine” and that he “communicated very 
well.” State v. Brewer, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 538 (Tenn. Crim. App. July 
14, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 933 (Tenn. Sept. 21, 2011), dis- 
missed, Brewer v. McAllister, — F. Supp. 2d —, 
2018 U.S. Dist. LEXIS 161490 (E.D. Tenn. 
Sept. 21, 2018). 

In a murder case, defendant’s self-incrimina- 
tion rights were not violated because in the 
interim period between the allegedly equivocal 
assertion and defendant’s provision of a clear 
and unambiguous express written waiver, the 
police avoided any violation of their limitation 
on asking questions other than those intended 
to clarify his allegedly equivocal assertion in 
the most expedient manner possible — by ask- 
ing no questions at all. Instead, the detectives 
continued to provide defendant with an ongoing 
explanation of precisely what those rights 
were, right up until the point at which defen- 
dant unambiguously waived them. State v. 
Mann, — 8.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. Jan. 23, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
429 (Tenn. June 20, 2012), dismissed, Mann v. 
Cook, — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
156429 (E.D. Tenn. Sept. 18, 2019). 

Defendant’s statement was properly admit- 
ted because officers issued warnings to defen- 
dant as required under Miranda, he chose to 
waive those rights, an officer read the state- 
ment and defendant signed it, and defendant 
failed to establish that either his waiver or his 
statements were coerced by law enforcement 
officials. State v. Jones, — S.W3d —, 2012 
Tenn. Crim. App. LEXIS 216 (Tenn. Crim. App. 
Mar. 30, 2012). 

Although the State was unable to produce 
defendant’s signed written waiver of his Mi- 
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randa rights, defendant was found to have 
waived his rights and agreed to make a state- 
ment to police after being informed of those 
rights and there was no evidence to the con- 
trary. State v. Lee, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 882 (Tenn. Crim. App. Nov. 
23, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 222 (Tenn. Apr. 13, 2017). 
Defendant’s statement to police was volun- 
tarily made, as there was no evidence the 
statement was coerced, defendant was 30 years 
old with an eleventh grade education, he was 
familiar with the legal system through his prior 
felony convictions, and the interview was not 
prolonged. State v. Lee, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 882 (Tenn. Crim. App. 
Nov. 28, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 222 (Tenn. Apr. 13, 2017). 


24. —Insufficient Evidence. 

Double jeopardy principles required that 
three of the four aggravated robbery convic- 
tions against defendant be reversed, because 
defendant committed a single theft from the 
residence, albeit in the presence of the entire 
family, by the display of a handgun and shot- 
gun; only one victim suffered the actual loss of 
the video games and machine, and therefore 
the evidence was only sufficient to support one 
aggravated robbery conviction. State v. Cooper, 
—§.W.3d —, 2007 Tenn. Crim. App. LEXIS 954 
(Tenn. Crim. App. Dec. 20, 2007). 


25. —Guilty Pleas. 

Defendant failed to establish by clear and 
convincing evidence that his guilty pleas were 
not knowingly, voluntarily, and intelligently 
entered; defendant acknowledged that his trial 
counsel had fully explained the consequences of 
the guilty pleas to him and trial counsel testi- 
fied that it was defendant’s choice to plead 
guilty. Miller v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 189 (Tenn. Crim. App. Feb. 
25, 2008). 


32. —Crimes. 

Because the Money Laundering Act of 1996 
specifically directed that money laundering of- 
fenses should be separately punished from any 
related specified unlawful activity, the General 
Assembly’s intent to permit multiple punish- 
ments was clear; thus, defendant’s conviction of 
both offenses - the January 9 delivery of mari- 
juana and the January 13 promotional money 
laundering - did not violate double jeopardy 
protections. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


34. ——Different Offenses. 

Defendant’s convictions for aggravated rob- 
bery and reckless endangerment did not violate 
double jeopardy because defendant’s aggra- 
vated robbery conviction stemmed from his act 
of taking the victim’s wallet; the reckless en- 
dangerment conviction, however, arose from 
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defendant’s criminal responsibility for the ac- 
tions of the perpetrator in the back seat who 
held the gun to the victim’s head and pulled the 
trigger. State v. Gray, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 990 (Tenn. Crim. App. Dec. 
17, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 342 (Tenn. Apr. 28, 2008). 

Defendant did not waive the issue of double 
jeopardy by virtue of his guilty plea; however, 
double jeopardy did not bar his convictions for 
sale of marijuana and possession of marijuana 
for resale under T.C.A. § 39-17-417(a)(3) and 
(4). Consecutive sentences were upheld because 
defendant’s criminal history of 16 prior convic- 
tions, including seven felonies, was sufficiently 
extensive to support the imposition of consecu- 
tive sentences pursuant to T.C.A. § 40-35- 
115(b)(2). State v. Crawford, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 890 (Tenn. Crim. App. 
Dec. 5, 2011), review denied and ordered not 
published, — S.W.3d —, 2012 Tenn. LEXIS 266 
(Tenn. Apr. 11, 2012). 

Although defendant’s convictions for at- 
tempted voluntary manslaughter and aggra- 
vated assault arose out of the same incident, 
each of those offenses contained numerous ele- 
ments that the other did not, and there was no 
evidence that the General Assembly intended 
to prohibit multiple punishments in circum- 
stances such as these, and thus double jeopardy 
did not preclude the dual convictions. State v. 
Feaster, 466 S.W.3d 80, 2015 Tenn. LEXIS 514 
(Tenn. June 25, 2015). 


35. ——Lesser Included Offenses. 
Because the elements of aggravated sexual 
battery and rape of a child are not the same and 
neither is a lesser included offense of the other, 
the legislature intended to permit multiple 
punishments and they are not the same offense 
for double jeopardy purposes. State v. Stewart, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 618 
(Tenn. Crim. App. July 22, 2013), overruled, 
Harrison v. Parris, — F. Supp. 2d —, 2016 U.S. 
Dist. LEXIS 154841 (M.D. Tenn. Nov. 8, 2016). 


38. ——Multiple Convictions for Same 
Offense. 

Defendant’s convictions for attempted aggra- 
vated rape and attempted aggravated sexual 
battery violated his protections against double 
jeopardy because the same evidence was re- 
quired to prove both offenses, defendant com- 
mitted one continuous and ultimately unsuc- 
cessful attempt to rape the victim, and the rape 
and sexual battery statutes were both intended 
and designed to deter and punish sexually 
assaultive conduct. State v. Pinex, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 869 (Tenn. Crim. 
App. Nov. 6, 2008), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 206 (Tenn. May 11, 2009). 

Double jeopardy principles required that a 
second aggravated robbery conviction against 
defendant be reversed because there was only 
one theft, that of the motel’s property, although 
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there were two victims present, the motel’s 
manager and desk clerk. However, the evidence 
was sufficient to support a conviction of aggra- 
vated assault against either victim, and the 
case was remanded for resentencing on the 
aggravated assault conviction imposed. State v. 
Ward, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 382 (Tenn. Crim. App. May 14, 2010), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
956 (Tenn. Oct. 13, 2010). 

Defendant’s dual convictions of aggravated 
sexual battery were proper because the two 
counts for aggravated sexual battery involved 
two separate incidents of unlawful sexual con- 
tact as defendant touched the victim’s buttocks 
with defendant’s hands and touched the vic- 
tim’s leg with defendant’s penis. Although the 
two offenses occurred close in time to each 
other, they were separated by the victim’s try- 
ing to comfort defendant, the repositioning of 
the victim, and the vaginal penetrations of the 
victim. State v. Phillips, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 53 (Tenn. Crim. App. 
Jan. 27, 2015). 

Defendant’s multiple convictions for employ- 
ment of a firearm during the commission of a 
dangerous felony, based on convictions for the 
attempt to commit voluntary manslaughter in- 
volving multiple victims when defendant fired 
a single weapon in a shooting incident, did not 
violate the prohibition against double jeopardy. 
State v. Harbison, 539 S.W.3d 149, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 


39. ———Merger of Convictions. 

Case was remanded for entry of corrected 
judgment reflecting merger of the conviction of 
attempted rape of a child into aggravated 
sexual battery because attempted rape of a 
child was the lesser offense since the punish- 
ment was less than the punishment for aggra- 
vated sexual battery; conviction for attempted 
rape of a child required defendant to serve eight 
years at 30 percent, whereas aggravated sexual 
battery would require defendant to serve eight 
years at 100 percent. State v. Tillman, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 350 
(Tenn. Crim. App. Apr. 14, 2008). 

Although a jury found defendant guilty of 
both aggravated kidnapping and domestic as- 
sault for the same offense of dragging the 
victim, his live-in girlfriend, from a dance floor 
and out of a club, the trial court merged the two 
verdicts under one conviction, and defendant 
was subject to only one punishment, a sentence 
of eight years and six months, for aggravated 
kidnapping. Therefore, double jeopardy was not 
violated. State v. Young, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 823 (Tenn. Crim. App. 
Nov. 9, 2011). 

Defendant’s conviction of three counts of 
making a false statement under T.C.A. § 39- 
16-502 were multiplicitous because the. false 
reports related to the same incident, the disap- 
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~ pearance of defendant’s wife, and were in fur- 


therance of the officers’ investigation into that 
incident, and therefore two of those counts were 
dismissed. State v. Smith, 436 S.W.3d 751, 2014 
Tenn. LEXIS 466 (Tenn. June 19, 2014). 

Merger of defendant’s dual convictions of 
rape of a child was appropriate because the 
convictions violated double jeopardy principles 
as both counts of child rape involved defen- 
dant’s and the victim’s same body parts and 
were separated by only a few seconds. State v. 
Phillips, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 53 (Tenn. Crim. App. Jan. 27, 2015). 

Dual convictions for aggravated child abuse 
in two counts of the indictment violated double 
jeopardy principles, and the imposition of dual 
convictions for those offenses rose to the level of 
plain error, because the counts charged the 
same act of abuse via different modalities; the 
remedy was not dismissal of one of the counts 
or a remand for a new trial but a merger of the 
jury verdicts for those counts. State v. Harris, 
— 8.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 


40. 


41. ——Manifest Necessity. 

Defendant’s retrial was not barred by double 
jeopardy because the trial court properly deter- 
mined that the jury was hopelessly deadlocked 
and that a manifest necessity for a mistrial 
existed, and defendant consented to a mistrial. 
State v. Leath, 461 S.W.3d 73, 2013 Tenn. Crim. 
App. LEXIS 461 (Tenn. Crim. App. June 3, 
2013), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 981 (Tenn. Nov. 13, 2013), cert. denied, 
Leath v. Tennessee, 189 L. Ed. 2d 173, 134 S. 
Ct. 2292, — U.S. —, 2014 U.S. LEXIS 3508 
(U.S. 2014). 


43. —Retrial. 


44, ——No Double Jeopardy. 

Although the double jeopardy clause, U.S. 
Const. amend. V, cl. 2 and Tenn. Const. art. I, 
§ 10, was not implicated because the jury was 
not reassembled to determine guilt or inno- 
cence, but only to determine the facts relevant 
to sentencing, there was no separate jeopardy, 
the recall of the discharged jury violated defen- 
dant’s due process rights under U.S. Const. 
amend. V, U.S. Const. amend. XIV, § 1, and 
Tenn. Const. art. I, §§ 6, 8, 9 because once a 
jury had returned a complete verdict, or the 
jurors had separated and passed from the con- 
trol of the court, the jury could not be reas- 
sembled to act on the case for any purpose. 
Accordingly the case was remanded to the trial 
court to select a new jury in order to hold a new 
trial solely on the issue of whether defendant’s 
conviction was his first, second, third, or fourth 
driving under the influence offense under 


—Mistrial. 
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T.C.A. § 55-10-401 based on the evidence pre- 
sented regarding prior convictions. State v. 
Nash, 294 S.W.3d 541, 2009 Tenn. LEXIS 652 
(Tenn. Oct. 7, 2009). 

Trial counsels’ failure to seek a double-jeop- 
ardy-based bar of petitioner’s retrial for murder 
pursuant to U.S. Const. amend. V, Tenn. Const. 
art. 1, § 10, following a mistrial was not preju- 
dicial because improper testimony during the 
first trial about petitioner’s history of parole 
was a gratuitous declaration and the state’s 
case was relatively strong. Young v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 638 
(Tenn. Crim. App. Aug. 18, 2011), appeal de- 
nied, Sentoryia Law & Young v. State, — 
S.W.3d —, 2011 Tenn. LEXIS 1086 (Tenn. Nov. 
16, 2011). 

Petitioner’s convictions for especially aggra- 
vated robbery and attempted second degree 
murder did not violate the Double Jeopardy 
Clause, U.S. Const. amend. V, because peti- 
tioner entered the victim’s jewelry story armed 
with a weapon to rob the store, petitioner used 
his weapon and, as a result, the victim sus- 
tained serious bodily injury. Then the victim 
attempted to escape and petitioner chased the 
victim and shot the victim in the back, and 
when the victim fell on the ground, petitioner 
then stood over him and shot the victim again. 
Davis y. State, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 924 (Tenn. Crim. App. Dec. 16, 
2011). 

Double Jeopardy Clause, U.S. Const. amend. 
V, and Tenn. Const. art. I, § 10 barred defen- 
dant’s retrial on first-degree premeditated mur- 
der, but defendant could be tried again for 
second-degree murder and abuse of a corpse 
where: (1) The first-degree premeditated mur- 
der conviction was reversed by the appellate 
court for insufficient evidence; (2) The appellate 
court reduced the murder conviction to second- 
degree murder; (3) The State did not appeal; 
and (4) The state’s highest court reversed the 
second-degree murder and abuse of a corpse 
convictions. State v. Climer, 400 S.W.3d 537, 
2013 Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 


47. —Civil Suits. 

Civil forfeiture does not constitute punish- 
ment for purposes of the Double Jeopardy 
Clause in either the Tennessee or the United 
States Constitution. State v. Sprunger, 458 
S.W.3d 482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 
9, 2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


48. Self-Incrimination. 

Defendant’s statement to law enforcement 
was voluntary because the court found that 
defendant was read and understood his Mi- 
randa rights, voluntarily signed a waiver of 
those rights, was not threatened, and was not 
under the influence of any intoxicant at the 
time he gave a statement. State v. Webb, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 265 
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(Tenn. Crim. App. Apr. 16, 2009), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 633 (Tenn. 
Sept. 28, 2009). 

Trial court did not err by allowing the jury to 
consider the testimony of a police detective and 
thus, did not violate defendant’s right to coun- 
sel under U.S. Const. amend. VI because the 
trial court properly found that the detective 
was credible and that there was no evidence 
that the detective coerced, threatened, intimi- 
dated or in any other way violated defendant’s 
constitutional rights against self-incrimination 
under U.S. Const. Amend. V, or Tenn. Const. 
art. I, § 9. State v. Plana, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 513 (Tenn. Crim. App. 
June 22, 2009), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 362 (Tenn. Apr. 16, 2010). 


49. —Miranda Warnings. 

Where detectives had a 20-minute conversa- 
tion about their investigation of shooting 
within earshot of defendant held in custody for 
drug possession, the supreme court held that 
this was the functional equivalent of express 
questioning and amounted to a custodial inter- 
rogation, and detectives’ tactics were likely to 
elicit an incriminating response; detectives vio- 
lated defendant’s rights under the fifth amend- 
ment by failing to give him Miranda warnings 
before he made an unwarned admission that he 
was present at the scene of the shooting. State 
v. Northern, 262 S.W.3d 741, 2008 Tenn. LEXIS 
558 (Tenn. Aug. 26, 2008), cert. denied, North- 
ern v. Tennessee, 555 U.S. 1214, 129 S. Ct. 
1525, 173 L. Ed. 2d 659, 77 U.S.L.W. 3487, 2009 
U.S. LEXIS 1714 (U.S. 2009). 

Where defendant in custody for drug posses- 
sion made an unwarned confession while lis- 
tening to police discussion a murder investiga- 
tion, fifth amendment did not require 
suppression of his subsequent videotaped con- 
fession made after he received Miranda warn- 
ings and signed a rights-waiver form; there was 
no evidence showing that either the prewarn- 
ing admission or postwarning confession was 
involuntary. State v. Northern, 262 S.W.3d 741, 
2008 Tenn. LEXIS 558 (Tenn. Aug. 26, 2008), 
cert. denied, Northern v. Tennessee, 555 U.S. 
1214, 129 S, Ct..1525, 173 L. Ed. 2d 659, 77 
U.S.L.W. 3487, 2009 U.S. LEXIS 1714 (U.S. 
2009). . 

Trial court concluded that a juvenile defen- 
dant knowingly and voluntarily waived her 
right to remain silent because, although an 
expert testified that the 16-year-old suffered 
from some psychological disorders that pre- 
vented her from understanding the implica- 
tions of her waiver, defendant’s intelligence, 
her previous exposure to the juvenile court 
system and Miranda warnings, and the fact 
that defendant was coherent for and an active 
participant in most of the interview lead to a 
conclusion that defendant was able to compre- 
hend the implications of her Miranda rights. 
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State v. Brown, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 301 (Tenn. Crim. App. Apr. 20, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 648 (Tenn. Sept. 28, 2009), dismissed, 
Brown v. Freeman, — F. Supp. 2d —, 2016 U.S. 
Dist. LEXIS 150493 (M.D. Tenn. Oct. 28, 2016). 

Subsequent Miranda warning was not neces- 
sary because, while defendant was being ques- 
tioned in a separate place and by new law 
enforcement officials, the span of time was 
relatively short and defendant was in custody 
of law enforcement at all times. Nothing oc- 
curred between defendant’s arrest and his trip 
to the hospital that would necessitate new 
Miranda warnings. State v. Holden, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 204 (Tenn. 
Crim. App. Mar. 8, 2013), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 714 (Tenn. Aug. 
26, 2013). 

Defendant was read his Miranda rights, vol- 
untarily waived them, and was not coerced 
given that he had above average intelligence, 
the interview was not unreasonably lengthy, he 
was not impaired, and officers’ statements re- 
garding cooperation were made after defendant 
waived his rights. State v. Davidson, 509 
S.W.3d 156, 2016 Tenn. LEXIS 913 (Tenn. Dec. 
19, 2016), cert. denied, Davidson v. Tennessee, 
199 L. Ed. 2d 66, 188 S. Ct. 105, 2017 U.S. 
LEXIS 5551 (U.S. Oct. 2, 2017). 


50. ——Custody. 

Defendant’s confession was admissible be- 
cause, although officers used a two-step inter- 
rogation technique, the record revealed no co- 
ercive tactics, defendant received appropriate 
Miranda warnings before confessing his in- 
volvement in the shooting, defendant acknow]- 
edged that he understood his rights, and he 
signed a written waiver of them; the trial court 
found that defendant was fully aware of the 
rights he was waiving, that he appeared to 
provide coherent responses to the detective’s 
questioning, and that he had previous arrests 
and was familiar with the process. State v. 
Northern, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 459 (Tenn. Crim. App. June 11, 2007), 
rehearing denied, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 614 (Tenn. Crim. App. July 
17, 2007), affd, 262 S.W.3d 741, 2008 Tenn. 
LEXIS 558 (Tenn. Aug. 26, 2008). 

Defendant’s pre-Miranda statement that he 
was present when the victim was shot was 
inadmissible because a detective was discuss- 
ing the facts of the murder case with other 
detectives, defendant was sitting in the murder 
squad office, and while in the office, defendant 
acknowledged his involvement in the crime. 
State v. Northern, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 459 (Tenn. Crim. App. June 
11, 2007), rehearing denied, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 614 (Tenn. Crim. App. 
July 17, 2007), affd, 262 S.W.3d 741, 2008 
Tenn. LEXIS 558 (Tenn. Aug. 26, 2008). 
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In defendant’s DUI case, Miranda warnings 
were not needed because defendant was not in 
custody until he was formally arrested and 
placed in the patrol car; defendant was stopped 
in his driveway where any passers-by would be 
free to view the interrogation, there were only 
two officers present, and there was no indica- 
tion that one officer delayed in formally arrest- 
ing defendant. State v. Goss, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 610 (Tenn. Crim. App. 
July 31, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 79 (Tenn. Feb. 4, 2008). 

Defendant’s convictions for DUI, violating 
the implied consent law, driving on a revoked 
license, and leaving the scene of an accident 
were appropriate because, given the evidence, 
defendant was unable to demonstrate that the 
trial court erred when it found that she was not 
in custody and therefore was not subject to 
Miranda warnings when police questioned her 
inside her home. State v. Dills, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 747 (Tenn. Crim. 
App. Sept. 21, 2007). 

Defendant’s self-incrimination rights under 
Miranda were not violated by his questioning 
by a deputy at school because the deputy 
merely requested that defendant accompany 
her to the vehicle, the questioning took place in 
the parking lot and while walking between the 
school and the parking lot, and defendant was 
not confined to the principal’s office for ques- 
tioning. R.D.S. v. State, 245 S.W.3d 356, 2008 
Tenn. LEXIS 28 (Tenn. Feb. 6, 2008). 

Trial court did not err in denying defendant’s 
motion to suppress, because defendant’s com- 
ments to a jailer after defendant’s arrest and 
during the booking procedure were part of the 
fact-finding process. State v. Culbertson, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 4 
(Tenn. Crim. App. Jan. 7, 2008). 

Defendant was not subjected to custodial 
interrogation because detectives went to defen- 
dant’s home, knocked, identified themselves 
and asked to speak with defendant; she was not 
arrested, she invited the detectives into her 
home, defendant was free to come and go as she 
pleased, and at one point defendant left and 
went and picked her daughter up at school. 
State v. Bass, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 185 (Tenn. Crim. App. Feb. 28, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 769 (Tenn. Oct. 6, 2008). 

Evidence did not preponderate against a trial 
court’s finding that defendant gave a statement 
to a detective in a custodial setting without the 
benefit of a Miranda warning, and therefore, 
the statement should be suppressed. The trial 
court found that the evidence established that 
defendant was ordered to go to the detective’s 
office and that even if the initial discussion 
indicated that the questioning was an internal 
investigation, when the detective gave defen- 
dant what he called a sideways look, it turned 
more accusatory, aimed at convincing defen- 
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dant that the police had sufficient evidence to 
convict him, and defendant was never told that 
he was free to end the conversation and leave. 
State v. Chadwick, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 235 (Tenn. Crim. App. Mar. 
16, 2010). 

Defendant was not in custody at the time he 
made the statements because he left after all 
three interviews, he came to them on his own 
volition, he evinced a willingness to cooperate, 
and defendant was never confronted with sus- 
picions of guilt or evidence of guilt during the 
interviews. State v. Crawford, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 707 (Tenn. Crim. 
App. Aug. 19, 2013). 


52. ——Application. 

Record failed to support defendant’s claim 
that he was entitled to postconviction relief 
because the first statement given to the inves- 
tigator was gained through a two-stage inter- 
rogation process in violation of defendant’s fifth 
amendment right to be silent, and his sixth 
amendment right to counsel; investigator spe- 
cifically testified that no questioning was done 
and no statements were made by defendant 
prior to his receiving the Miranda warning. 
Ginn v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 638 (Tenn. Crim. App. July 18, 
2008). 


55. —Persons Entitled to Privilege. 

Court did not err by denying defendant’s 
motion to suppress his confession because de- 
fendant was originally a possible witness, he 
transported himself to the police station on his 
own volition, and during his conversation with 
the officers, he admitted that he had been with 
a suspect; at that point, defendant became a 
suspect, rather than a witness, and defendant 
was apprised of his Miranda rights. State v. 
Walker, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 363 (Tenn. Crim. App. May 17, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
949 (Tenn. Sept. 21, 2011). 

In a witness’s mother’s murder trial, the 
court did not abuse its discretion by ordering 
the witness to answer the state’s questions 
because, although the trial court threatened to 
hold the witness in contempt for refusing to 
testify, the court later informed the witness 
that it was possible the state could link him to 
the crime scene, he could refuse to answer the 
state’s questions, and the court would not hold 
him in contempt for doing so. The witness chose 
to testify and never invoked his self-incrimina- 
tion privilege. State v. Whaley, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 468 (Tenn. Crim. 
App. June 23, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 1037 (Tenn. Oct. 18, 
2011). 


56. ——Application. 
There was no authority for inmate’s position 
that he could rely upon U.S. Const. amend. 5 to 
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toll the statute of limitations for filing his 
petition for writ of certiorari challenging ac- 
tions of the prison disciplinary board because 
inmate could not rely upon the fifth amend- 
ment as a valid reason for failing to file a 
petition for writ of certiorari simply because of 
the possibility that a criminal case would be 
filed. Johnson v. Bates, — S.W.3d —, 2008 
Tenn. App. LEXIS 308 (Tenn. Ct. App. May 22, 
2008). 

Defendant’s possession of a controlled sub- 
stance in county jail was voluntary in that after 
being advised of the consequences of bringing 
drugs into the jail, defendant consciously chose 
to ignore the officers’ warnings, choosing in- 
stead to enter the jail in possession of cocaine, 
and defendant’s divulgence to a law enforce- 
ment officer of his possession of the controlled 
substance would not have required him to in- 
criminate himself in criminal activity. State v. 
Carr, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 753 (Tenn. Crim. App. Sept. 26, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
200 (Tenn. Mar. 23, 2009). 


58. —Invocation of Right. 

Because defendant did not unequivocally in- 
voke his right to counsel under the fifth amend- 
ment to the United States Constitution and 
Tenn. Const. art. 1, § 9 until he said “get me a 
lawyer” nearly an hour-and-a-half into the po- 
lice questioning, the trial court should not have 
granted the motion to suppress any of the 
statements made prior to that point. State v. 
Turner, 305 S.W.3d 508, 2010 Tenn. LEXIS 148 
(Tenn. Mar. 19, 2010), cert. denied, Turner v. 
Tennessee, 560 U.S. 953, 1380S. Ct. 3396, 177 L. 
Ed. 2d 305, 2010 U.S. LEXIS 4666 (U.S. 2010). 

While Tenn. Const. art. I, § 9 may apply 
more broadly than the Fifth Amendment, U.S. 
Const. amend. V, in some circumstances, a 
suspect’s invocation of his or her right to coun- 
sel is the same under both art. I, § 9 and the 
Fifth Amendment; the state’s highest court 
concludes that the pre-waiver/post-waiver dis- 
tinction drawn in State v. Turner, 305 S.W.3d 
508, 2010 Tenn. LEXIS 148 (Tenn. 2010), has 
been abrogated by Berghuis v. Thompkins, 130 
S. Ct. 2250, 176 L. Ed. 2d 1098, 560 U.S. 370, 
2010 U.S. Lexis 4379 (2010), and that when 
determining whether a suspect has invoked the 
right to counsel guaranteed by the Fifth 
Amendment and art. I, § 9, Tennessee courts 
must apply the Davis standard, regardless of 
the timing of the suspect’s alleged invocation of 
the right. State v. Climer, 400 S.W.3d 537, 2013 
Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 

Detective was not obligated to immediately 
cease questioning defendant as defendant’s 
right to counsel under the Fifth Amendment, 
U.S. Const. amend. V, and Tenn. Const. art. I, 
§ 9 was not unequivocally invoked where dur- 
ing his interrogation, after being advised of his 
Miranda rights, defendant stated: (1) “You 
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mean I can have an appointed lawyer right _ 


now?”; (2) “I’m scared to (talk to a detective) 
without an attorney here”; and (3) “I can’t 
afford a lawyer.” State v. Climer, 400 S.W.3d 
537, 2013 Tenn. LEXIS 354 (Tenn. Apr. 19, 
2013). 


64. —Physical Evidence. 

Physical evidence discovered as a result of 
defendant’s statements to a detective that were 
obtained in violation of defendant’s Miranda 
rights under the Fifth Amendment, U.S. Const. 
amend. V, and Tenn. Const. art. I, § 9 did not 
have to be suppressed as: (1) The fruit of the 
poisonous tree doctrine had not been applied as 
a remedy for Miranda violations; (2) The Fifth 
Amendment’s privilege against self-incrimina- 
tion was not implicated by the introduction at 
trial of physical evidence resulting from volun- 
tary statements; and (3) Defendant’s state- 
ments were voluntary, even though the interro- 
gations were lengthy and he was not given a 
blanket, as he was not physically harmed, 
threatened with violence, or threatened with 
the deprivation of food or sleep, and was not 
given a blanket because he had expressed sui- 
cidal thoughts. State v. Climer, 400 S.W.3d 537, 
2013 Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 


69. —lInterrogations. 

Trial court issued a blanket order directing 
the business owner not to assert a fifth amend- 
ment privilege as to any question that might be 
asked at the deposition, and such a broad 
prohibition would prohibit the owner from as- 
serting the fifth amendment privilege even 
with respect to potentially incriminating testi- 
mony regarding matters not directly related to 
the events at the business, which was not 
appropriate; therefore, the trial court erred 
when it entered a blanket prohibition against 
the invocation of the fifth amendment privilege, 
but what may have been protected by the fifth 
amendment at the time of the first deposition 
may not now be protected, and the trial court 
did not err in ordering the owner to give a 
second deposition. Floyd v. Prime Succession of 
TN, — S.W.3d —, 2007 Tenn. App. LEXIS 517 
(Tenn. Ct. App. Aug. 13, 2007). 

Defendant’s convictions for two counts of 
first-degree felony murder and attempted ag- 
gravated robbery were proper, because defen- 
dant’s statement was not taken in violation of 
his right to counsel; also, that statement to 
police was knowingly and voluntarily given. 
State v. Tabb, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 727 (Tenn. Crim. App. Sept. 14, 
2007). 

Statements by detectives that they would tell 
the district attorney if defendant cooperated 
did not compel defendant’s statement to them, 
and such statements did not rise to the level of 
coercive conduct that rendered defendant’s 
statement involuntary and inadmissible. State 
v. Brown, — S.W.3d —, 2009 Tenn. Crim. App. 
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LEXIS 301 (Tenn. Crim. App. Apr. 20, 2009), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
648 (Tenn. Sept. 28, 2009), dismissed, Brown v. 
Freeman, — F. Supp. 2d —, 2016 U.S. Dist. 
LEXIS 150493 (M.D. Tenn. Oct. 28, 2016). 


70. ——Right to Counsel. 

Defendant was not denied his constitutional 
right to counsel because defendant never re- 
quested an attorney following his arrest or 
suggested that he wished to speak with one in 
the future, and defendant waived any right 
that had attached by signing the waiver after 
receiving the Miranda warnings. State v. 
Downey, 259 S.W.3d 723, 2008 Tenn. LEXIS 
536 (Tenn. Aug. 15, 2008). 

Trial court did not err when it denied defen- 
dant’s motion to suppress the statements he 
made to police during an interview because 
after reviewing the video of the police question- 
ing, the appellate court found that once defen- 
dant proceeded to talk and indicated that he 
did not need an attorney, he waived his right to 
an attorney at that time; moreover, the video 
demonstrated that the police advised defendant 
of all of his rights and made sure that defen- 
dant understood his rights before they asked 
him any questions about the crimes. There was 
no evidence that defendant did not understand 
his rights and there was no evidence that the 
defendant was coerced into waiving his rights; 
therefore, the trial court properly determined 
that defendant did not invoke his right to 
counsel. State v. Akins, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 944 (Tenn. Crim. App. 
Nov. 18, 2009), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 247 (Tenn. Mar. 15, 2010). 

Defendant did not unequivocally request an 
attorney during questioning because defen- 
dant’s statement “I think I might need to talk to 
my mama and a lawyer,” was not an unequivo- 
cal request for counsel; an officer also took 
appropriate steps to ensure defendant under- 
stood his rights. State v. Stewart, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 618 (Tenn. Crim. 
App. July 22, 2013), overruled, Harrison v. 
Parris, — F. Supp. 2d —, 2016 U.S. Dist. LEXIS 
154841 (M.D. Tenn. Nov. 8, 2016). 

Because the defense had attacked the police 
investigation as incompetent and incomplete 
throughout the trial, the prosecution’s use of 
the testimony regarding defendant’s request 
for counsel was appropriately limited to rebut- 
ting the defense theory at trial, the prosecution 
did not attempt to create an inference of guilt 
from defendant’s request for counsel or to use 
defendant’s request for counsel to impeach his 
trial testimony, and the trial court provided an 
appropriate instruction limiting the jury’s con- 
sideration of the officer’s mention of defendant’s 
invocation of his right to counsel, the officer’s 
testimony regarding defendant’s invocation of 
his right to counsel did not violate defendant’s 
constitutional rights. State v. Dotson, 450 
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S.W.3d 1, 2014 Tenn. LEXIS 694 (Tenn. Sept. 
30, 2014), cert. denied, Dotson v. Tennessee, 
191. L. Ed. 2d 565, 135 S. Ct. 1535, 575 US. 
906, 2015 U.S. LEXIS 1830 (U.S. 2015). 

Even if the officer’s testimony regarding de- 
fendant’s request for counsel was constitution- 
ally improper, the error was harmless beyond a 
reasonable doubt because the defense had al- 
ready elicited testimony about defendant’s re- 
quest for an attorney during the sergeant’s 
cross-examination, the defense did not object to 
or move to strike the sergeant’s testimony, and 
the officer’s testimony was merely cumulative 
to the proof already elicited by the defense. 
State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 1830 
(U.S. 2015). 

Sergeant’s isolated references to defendant’s 
invocation of his right to counsel were respon- 
sive to the broad questions defense counsel 
posed to the sergeant on cross-examination; 
and, even if the sergeant’s testimony was not 
responsive, the two isolated references to de- 
fendant’s invocation of his right to counsel did 
not violate his constitutional right because the 
prosecution did not make any evidentiary use 
of the testimony or attempt to penalize defen- 
dant for exercising his constitutional right to 
counsel. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


71. —Confession. 

Defendant’s confession was properly admit- 
ted because a sergeant testified that she read 
defendant his rights and obtained his waiver, 
only one statement was admitted into evidence, 
and defendant denied any involvement during 
the first interview; defendant was brought back 
the next morning, re-advised of his rights, 
interviewed again, and gave the statement. 
State v. Scott, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 296 (Tenn. Crim. App. Apr. 20, 
2009). 

Court properly denied defendant’s motion to 
suppress his statement to police because a 
detective’s response to defendant’s statement 
that the police should arrest him so he could 
obtain an attorney was to clarify whether de- 
fendant was invoking his right to counsel; yet 
after making that statement, defendant still 
wanted to take the polygraph exam the next 
day, and he arrived of his own volition and was 
again advised of his rights. Additionally, defen- 
dant was not detained for long periods, and he 
was repeatedly read his constitutional rights, 
and he repeatedly signed forms waiving those 
rights. State v. Bell, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 782 (Tenn. Crim. App. Sept. 
17, 2010), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 112 (Tenn. Feb. 16, 2011). 


CONSTITUTION OF THE UNITED STATES 34 — 


Court properly denied defendant’s motion to 
suppress his statements because defendant 
was not physically abused, there were no 
threats of abuse, and a detective merely telling 
defendant that their conversation was not be- 
ing recorded did not render his statements 
involuntary. Finally, defendant made the sec- 
ond statement post-waiver, and therefore, the 
detective did not have to stop the interview and 
clarify the appellant’s request. State v. Climer, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 914 
(Tenn. Crim. App. Dec. 14, 2011), modified, 400 
S.W.3d 537, 2013 Tenn. LEXIS 354 (Tenn. Apr. 
19, 2013). 

Trial court did not err in admitting defen- 
dant’s confession into evidence because defen- 
dant’s request to speak to officers other than 
those conducting the interview did not amount 
to an invocation, ambiguous or unambiguous, 
of his right to remain silent. State v. Dotson, 
450 S.W.3d 1, 2014 Tenn. LEXIS 694 (Tenn. 
Sept. 30, 2014), cert. denied, Dotson v. Tennes- 
see, 191 L. Ed. 2d 565, 135 S. Ct. 1535, 575 U.S. 
906, 2015 U.S. LEXIS 1830 (U.S. 2015). 

Trial court did not err in admitting defen- 
dant’s confession to his mother into evidence at 
trial because defendant initiated the contact 
with his mother by asking to see her after an 
officer had properly ceased the interrogation in 
response to defendant’s invocation of his right 
to counsel; and because defendant’s mother was 
not acting as a state agent as there was no 
evidence at all suggesting that the police 
brought defendant’s mother to see him for the 
purpose of eliciting incriminating statements, 
or that the officers asked, directed, induced, or 
threatened her to obtain information from de- 
fendant; and the officers did not instruct defen- 
dant’s mother on what to say to or ask of 
defendant. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


72. ——Under the Influence of Drugs or 
Alcohol. 

Defendant’s statement to police was volun- 
tary because all three officers who were in- 
volved in the interview testified that defendant 
did not appear to be under the influence of 
alcohol or drugs, a witness testified that defen- 
dant had not ingested drugs before he was 
arrested, and defendant was provided food, 
sodas, and restroom breaks during the inter- 
view; also, defendant was able to provide a 
detailed narrative of the sequence of events 
leading up to the killing. State v. Davis, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 843 
(Tenn. Crim. App. Nov. 5, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 255 (Tenn. Apr. 
7, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 258 (Tenn. Apr. 7, 2008). 


73. —-—Voluntariness. 
In defendant’s second degree murder case, 
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defendant’s statements were properly admit- 
ted, because defendant indicated that he under- 
stood his Miranda rights by signing the waiver 
of rights document, by verbal acknowledgment, 
and by signing and initialing his statement; the 
court also noted that there was no indication 
that defendant was threatened or coerced into 
giving a statement, and the evidence indicated 
that defendant was alert, attentive, and coop- 
erative. State v. Houston, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 522 (Tenn. Crim. App. 
June 29, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1052 (Tenn. Nov. 19, 2007). 

In defendant’s murder case, defendant’s 
statements to police were voluntary, because 
defendant’s communication skills appeared ad- 
equate and he was capable of reading, writing, 
and comprehension; defendant was advised of 
his constitutional rights and, without coercion 
or force, voluntarily waived his rights and pro- 
vided an inculpatory statement. State v. Banks, 
— $.W.3d —, 2007 Tenn. Crim. App. LEXIS 536 
(Tenn. Crim. App. July 6, 2007), affd in part, 
rev d in part, 271 S.W.3d 90, 2008 Tenn. LEXIS 
963 (Tenn. 2008). 

Defendant’s statement was voluntary, be- 
cause defendant was 45 years old and had 
experience in dealing with police, despite his 
mental disorders he communicated well with 
others, and neither his appearance nor his 
demeanor suggested mental retardation; he 
had demonstrated facility in operating a com- 
puter and caring for his mother and young 
child, and his pretrial statement itself was 
articulate and detailed, as the trial court found. 
State v. Shelton, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 598 (Tenn. Crim. App. July 26, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 930 (Tenn. Oct. 15, 2007), dismissed, 
Shelton v. Sexton, — F. Supp. 2d —, 2013 U.S. 
Dist. LEXIS 140140 (E.D. Tenn. Sept. 30, 
2013). 

Defendant voluntarily waived his Miranda 
rights and gave a voluntary statement, because 
defendant was informed of his rights, he 
waived them in writing, and the court further 
took into consideration defendant’s mental 
state, education, and intelligence in finding 
that defendant’s statement was voluntary. 
State v. Leverston, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 921 (Tenn. Crim. App. Dec. 
3, 2007). 

Defendant’s written statement was not ren- 
dered involuntary by actions of investigating 
officer because officer’s statement that the writ- 
ten confession could not hurt defendant did not 
negate the Miranda warning or require sup- 
pression, when the record failed to establish 
that police exercised any compelling influence 
over defendant or that his statements were 
induced by promises of leniency; defendant had 
already confessed to the crimes, and it was only 
before the written statement that this discus- 
sion of cooperation and leniency took place. 
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_ State v. Downey, 259 S.W.3d 723, 2008 Tenn. 


LEXIS 536 (Tenn. Aug. 15, 2008). 

Defendant’s written statement was not ren- 
dered involuntary by actions of investigating 
officer because officer’s statement that defen- 
dant’s confession had to be written immediately 
did not make that statement involuntary, when 
defendant never refused to give a statement; 
defendant had already given a verbal account 
of the events, which was videotaped, and when 
asked to write out his statement, he simply 
asked if he could do that later and never told 
officers that he no longer wished to cooperate or 
that he no longer wished to make a statement. 
State v. Downey, 259 S.W.3d 723, 2008 Tenn. 
LEXIS 536 (Tenn. Aug. 15, 2008). 

Defendant’s written statement was not ren- 
dered involuntary by actions of investigating 
officers because while investigating officers did 
not comply with requirements of T.C.A. § 40-7- 
106, the statutory violation did not warrant 
suppression of the statement when defendant’s 
request to make a phone call came after he had 
already made his verbal confession to the in- 
vestigating officers, and their denial of his 
request until after he provided a statement in 
writing, given the totality of the circumstances, 
did not render that written statement the prod- 
uct of police coercion. State v. Downey, 259 
S.W.3d 7238, 2008 Tenn. LEXIS 536 (Tenn. Aug. 
15, 2008). 

There was no evidence that religious refer- 
ences had any actual coercive effect on defen- 
dant’s confession because defendant was a high 
school graduate, was actively involved in his 
church, mentioned his religious beliefs as con- 
trary to sexually abusing his daughter, and did 
not exhibit any obvious distress when religion 
was mentioned; also, defendant appeared coop- 
erative, and detectives never raised their 
voices, argued with him, or threatened him. 
State v. Saint, 284 S.W.3d 340, 2008 Tenn. 
Crim. App. LEXIS 714 (Tenn. Crim. App. Sept. 
9, 2008). 

Defendant’s statement to police was know- 
ingly and voluntarily given because trial court 
took into consideration defendant’s mental 
state, education, and intelligence in finding 
that defendant’s statement was knowing and 
voluntary; court also found that the police offi- 
cers used no coercive tactics when interrogat- 
ing defendant and that defendant was advised 
of his Miranda rights. State v. Flannel, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 821 
(Tenn. Crim. App. Oct. 13, 2008), appeal denied, 
— $.W.3d —, 2009 Tenn. LEXIS 205 (Tenn. 
Mar. 23, 2009), writ denied, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 1133 (Tenn. Crim. 
App. Dec. 17, 2014). 

Defendant’s statement was voluntary be- 
cause agents acted within their purview in 
interviewing defendant and his roommate 
separately, although that meant defendant had 
to wait at the sheriffs department, and no 
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testimony suggested that the agent intention- 
ally delayed the interview to elicit an involun- 
tary statement from defendant. Defendant 
signed a waiver of his Miranda rights and gave 
the agents a detailed statement. State v. Virga, 
—§.W.3d —, 2009 Tenn. Crim. App. LEXIS 161 
(Tenn. Crim. App. Mar. 3, 2009), appeal denied, 
— §$.W.3d —, 2009 Tenn. LEXIS 448 (Tenn. 
June 15, 2009), dismissed, Virga v. Taylor, — F. 
Supp. 2d —, 2015 U.S. Dist. LEXIS 85629 
(M.D. Tenn. June 30, 2015). 

In defendant’s trial on eight counts of rape of 
a child involving sexual contact with a nine- 
year-old girl, the trial court did not err in 
denying defendant’s motion to suppress his 
statement to police on the basis that the state- 
ment was not voluntary because the record 
showed that defendant voluntarily came to the 
police department to give his statement, the 
videotape of the interview showed that he was 
accompanied in the interview room by the vic- 
tim’s aunt, that defendant was not in custody 
but was nevertheless advised of his Miranda 
rights by a detective, that the detective told 
defendant that he was making no promises 
other than that he was not going to arrest 
defendant that day, that the detective indicated 
that he needed defendant’s version of event and 
then related the statement made by the vic- 
tim’s aunt regarding sexual contact she had 
witnessed between defendant and the victim, 
that the detective conceded that there were 
cases in which the victim had been the ageres- 
sor, that the detective asked defendant to in- 
clude in his statement all incidents of oral 
intercourse that had occurred between the two, 
that the detective then took the victim’s aunt 
with him to another room so write her state- 
ment and left defendant alone to write his 
statement, that the detective returned briefly 
to check on defendant’s progress from time to 
time, and that the detective, throughout the 
process, remained cordial, courteous, and non- 
accusatory in his manner. State v. Burgess, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 6438 
(Tenn. Crim. App. Aug. 10, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 217 
(Tenn. Jan. 25, 2010). 

Defendant’s confession was properly admit- 
ted because the recorded interview reflected 
that defendant repeatedly assured the officers 
that he wanted to waive his rights and give a 
statement. Furthermore, according to a detec- 
tive’s testimony, defendant initiated the conver- 
sation and neither officer made any promises to 
induce him to talk. State v. Price, — S.W.3d —, 
2010 Tenn. Crim. App. LEXIS 80 (Tenn. Crim. 
App. Feb. 3, 2010), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 607 (Tenn. June 17, 2010). 

Defendant’s confession was voluntary be- 
cause he was advised of his Miranda rights 
repeatedly, he acknowledged and waived those 
rights, although defendant was without trans- 
portation, he was told he was free to leave at 
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any time, he shown that the door was unlocked, 
and he appeared alert and attentive with no 
signs of intoxication or impairment. State v. 
Beason, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. Apr. 15, 2010). 
Defendant’s confession was not the product of 
coercion because an officer read defendant his 
Miranda warnings, allowed defendant to read 
the warnings, and confirmed that he under- 
stood his rights; the officer testified that he 
never made any promises to defendant about 
another case in exchange for his cooperation. 
State v. Porter, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 202 (Tenn. Crim. App. Mar. 14, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 


‘LEXIS 569 (Tenn. May 25, 2011). 


Defendant’s confession was voluntary be- 
cause an officer estimated that three to five 
hours passed between when defendant smoked 
marijuana and when they began the interview, 
and all of the law enforcement officers who 
testified agreed that defendant did not appear 
to be intoxicated. State v. Malone, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 207 (Tenn. Crim. 
App. Mar. 22, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 717 (Tenn. July 13, 2011). 

In a felony murder case, defendant’s confes- 
sion was not involuntary because, although an 
officer acknowledged that he told defendant he 
could receive a life sentence for a murder con- 
viction, he denied promising defendant he 
would not receive a life sentence if he cooper- 
ated with detectives. Additionally, defendant 
was eighteen years old at the time of the 
interview, he had completed his GED, he could 
read and write, defendant signed the Miranda 
rights form, and said that he did not want an 
attorney. State v. Perry, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 700 (Tenn. Crim. App. 
Sept. 8, 2011), appeal denied, — S.W.3d —, 
2912 Tenn. LEXIS 48 (Tenn. Jan. 10, 2012). 

Defendant’s statements were voluntary be- 
cause detectives’ religious references and use of 
prayer, although “unnecessary,” did not amount 
to coercion under the totality of the circum- 
stances, which included the defendant’s educa- 
tional level, his waiver of rights, and the fact 
that he had already begun to answer the detec- 
tives’ questions prior to the initiation of the 
prayer. State v. Spencer, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 903 (Tenn. Crim. App. 
Dec. 8, 2011). 

Defendant’s confession was properly admit- 
ted because defendant never asserted his right 
to counsel, the agent did not help defendant 
fabricate his confession, and defendant’s con- 
fession was not coerced by any promises made 
by the agent, and defendant’s failing the poly- 
graph provided strong motive for a confession. 
State v. Carter, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 94 (Tenn. Crim. App. Feb. 14, 
2012). 

Based upon the temporal proximity of defen- 
dant’s illegal detention and defendant’s state- 


37 AMENDMENTS 


ment, the lack of any intervening factors to 
mitigate the taint of the illegal arrest, and the 
flagrancy and purpose of the officers’ illegal 
conduct, the court erred by failing to suppress 
defendant’s statement. Officers admitted seiz- 
ing defendant with less than probable cause 
because they believed it permissible to do so as 
long as they did not detain him longer than 48 
hours; the unconstitutional 48-hour hold uti- 
lized was the product of a police policy, con- 
demned in the past. State v. Bishop, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 171 (Tenn. 
Crim. App. Mar. 14, 2012), rev’d, 431 S.W.3d 22, 
2014 Tenn. LEXIS 189 (Tenn. Mar. 6, 2014). 

Any purported intoxication on the part of 
defendant did not render his statement invol- 
untary because defendant’s own testimony at 
the suppression hearing was that, in spite of his 
intoxication, he understood his rights, he had 
no problem understanding his rights, and he 
wished to give a statement to the police. State v. 
Eddie, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 405 (Tenn. Crim. App. June 18, 2012). 

Non-structural constitutional error in admit- 
ting defendant’s statements obtained in viola- 
tion of his Miranda rights was not harmless, as 
the issue was not whether the remaining ad- 
missible evidence presented at trial was suffi- 
cient to support defendant’s convictions, but 
whether it appeared beyond a reasonable doubt 
that the error complained of did not contribute 
to the verdict obtained; the State failed to prove 
that the erroneous introduction of the state- 
ments did not contribute to the verdict convict- 
ing defendant of murder and abuse of a corpse 
as defendant’s confession was the foundation 
upon which the remaining circumstantial evi- 
dence rested. State v. Climer, 400 S.W.3d 537, 
2013 Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 

Defendant’s confession was voluntary be- 
cause the officer testified that defendant was 
confronted with the allegations against him 
only after he was read his Miranda rights, and 
at that time, defendant admitted that he sexu- 
ally abused the victim. State v. Sontay, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 643 
(Tenn. Crim. App. July 31, 2013), appeal de- 
nied, — S.W.3d —, 2013 Tenn. LEXIS 1094 
(Tenn. Dec. 30, 2013). 

In defendant's death penalty case, defen- 
dant’s confession was voluntary because he was 
twenty-eight years old, he had completed col- 
lege courses, he was familiar with the legal 
system, none of the interviews were prolonged, 
and there was no evidence that defendant was 
physically abused, threatened, or deprived of 
food, sleep, or medical attention. State v. Free- 
land, 451 S.W.3d 791, 2014 Tenn. LEXIS 640 
(Tenn. Sept. 17, 2014), cert. denied, Freeland v. 
Tennessee, 191 L. Ed. 2d 389, 135 S. Ct. 1428, 
574 U.S. 1169, 2015 U.S. LEXIS 1112 (USS. 
2015). 

Constitutional right against unreasonable 
searches and seizures is substantively different 
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from the constitutional right against compul- 
sory self-incrimination. Because the Burroughs 
test was tailored for the more fragile Fourth 
Amendment rights, the Supreme Court of Ten- 
nessee does not find it appropriate to import the 
test into the realm of the Fifth Amendment or 
Tenn. Const. art. I, § 9. State v. Sanders, 452 
S.W.3d 300, 2014 Tenn. LEXIS 912 (Tenn. Nov. 
10, 2014). 

Defendant’s rights against compelled self- 
incrimination were not violated, and therefore 
the trial court did not err by admitting into 
evidence statements he made to ex-wife on 
October 15 and 16, 2002, where the circum- 
stances did not amount to a police-dominated 
atmosphere, compulsion, or pressure for him to 
make a statement, as he instructed his ex-wife 
to bring a tape-recorder, a note pad, and a pen 
to the meeting and he controlled the tape re- 
cording during the meeting, during which he 
confessed to killing the victims. State v. Willis, 
496 S.W.3d 653, 2016 Tenn. LEXIS 405 (Tenn. 
July 6, 2016), cert. denied, Willis v. Tennessee, 
197 L. Ed. 2d 466, 137 S. Ct. 1224, — U.S. —, 
2017 U.S. LEXIS 1710 (U.S. Mar. 6, 2017). 


75. —Right to Silence. 

Although a detective should not have com- 
mented about defendant’s invocation of his 
right to remain silent, the testimony was not 
deliberately elicited by the state, and the pros- 
ecution made no further reference to the con- 
tested statement. The record reflected that de- 
fense counsel did not request a curative 
instruction, even when specifically given the 
opportunity by the trial court. State v. Black- 
burn, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 563 (Tenn. Crim. App. July 20, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
988 (Tenn. Oct. 19, 2011). 

Officer did not improperly comment upon 
defendant’s invocation of his right to remain 
silent as the officer’s challenged testimony 
merely informed the jury of the circumstances 
that caused him to conduct defendant’s inter- 
view, and defendant’s demeanor during the 
interview. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


76. ——Comment on Failure to Testify. 
In defendant’s murder case, prosecutor did 
not improperly comment on defendant’s deci- 
sion not to testify because the state simply 
intended to argue that defendant generally had 
offered little evidence supporting the self-de- 
fense claims, and insufficient evidence to coun- 
ter the state’s proof of premeditation; state 
suggested not that defendant himself should 
have testified as to his mental state, or that his 
failure to testify was evidence of guilt, but 
simply that he had put on insufficient evidence 
to establish self-defense. State v. Burnett, — 
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S.W.3d —, 2008 Tenn. Crim. App. LEXIS 769 
(Tenn. Crim. App. Oct. 1, 2008), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 215 (Tenn. 
Mar. 23, 2009). 

Trial court correctly sustained the state’s 
objections to the unsworn statements defen- 
dant attempted to interject into his cross-ex- 
amination and informed defendant that the 
proper time for such statements was when he 
took the stand as a witness; the trial court’s 
directions in that regard were a correct state- 
ment of the law since defendant was not per- 
mitted to offer unsworn testimony, regardless 
of his role as counsel in the case. Further, the 
trial court’s statements did not rise to the level 
of improper comment under U.S. Const. amend. 
V and Tenn. Const. art. 1, § 9 on defendant’s 
decision whether to testify, and the record did 
not establish that the statements compelled 
defendant to testify against his wishes; more- 
over, although defendant lamented that he had 
no opportunity to relate to the trial court 
whether or not he had changed his mind about 
testifying, or whether he felt compelled to tes- 
tify, he indeed possessed such an opportunity at 
the hearing on his motion for new trial pursu- 
ant to Tenn. R. Crim. P. 33(c)(1). State v. Lewis, 
—$.W.3d —, 2009 Tenn. Crim. App. LEXIS 952 
(Tenn. Crim. App. Nov. 20, 2009). 

Lead prosecutor’s remark during final closing 
argument at defendant's murder _ trial 
amounted to a constitutionally impermissible 
comment upon defendant’s exercise of the con- 
stitutional right to remain silent and not testify 
because the prosecutor walked over to defen- 
dant’s table, gestured towards defendant, and 
declared in a loud voice “Just tell us where you 
were, that’s all we are asking,” and the State of 
Tennessee did not prove that the error was 
harmless. State v. Jackson, 444 S.W.3d 554, 
2014 Tenn. LEXIS 619 (Tenn. Aug. 22, 2014). 

State’s comment during rebuttal closing ar- 
gument that defendant could have cleared up 
what happened when he came to the police 
station, but did not, was not a comment on 
defendant’s right remain silent because the 
purpose of the prosecutor’s statement was to 
highlight the discrepancies between defen- 
dant’s post-arrest confession and admissions 
and his testimony at trial, and not to comment 
upon defendant’s exercise of his constitutional 
rights. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


82. —Civil Proceedings. 

The former provisions in § 67-4-709 requir- 
ing flea market operations and others to collect 
and remit a daily fee is constitutional and was 
not an unconstitutional delegation of taxing 
authority to a private individual, was not a 
discriminatory classification, was not double 
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taxation, did not constitute involuntary servi- 
tude, was not unconstitutionally vague, did not 
constitute the establishment of religion, and 
did not compel the operator to incriminate 
himself. Super Flea Market, Inc. v. Olsen, 677 
S.W.2d 449, 1984 Tenn. LEXIS 941 (Tenn. 
1984). 

Even if two city councilmen had been made 
parties to a civil lawsuit by a concerned resi- 
dent over a development and street closure, 
there could be no proper adverse inference 
drawn against the councilmen for invoking 
their Fifth Amendment privilege in response to 
questions regarding bribery that ultimately 
lacked evidentiary support in the record. Step- 
pach v. Thomas, 346 S.W.3d 488, 2011 Tenn. 
App. LEXIS 91 (Tenn. Ct. App. Feb. 28, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
736 (Tenn. July 15, 2011). 


83. —Waiver. 

Defendant voluntarily waived his Miranda 
rights, because defendant’s cousin was not 
present during the interviews and could not 
have gained access to defendant without the 
officer’s permission, and the officer testified 
that defendant was advised of his rights before 
giving each statement and that he signed the 
advice of rights form and initialed and signed 
the statements; defendant testified that he was 
a high school graduate, could read and write, 
and had signed the advice of rights form and 
the statements. State v. Harris, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 678 (Tenn. Crim. 
App. Aug. 24, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 77 (Tenn. Jan. 28, 2008). 

Defendant knowingly and voluntarily waived 
his Miranda rights, because officers testified 
that defendant read the advice of rights form 
aloud and expressed in his own words his 
understanding that he did not have to make a 
statement unless he wanted to, and defendant 
stated that he was not under the influence of 
drugs and had no mental problems; defendant 
had completed 11th grade, was able to answer 
the questions in a rational manner, and gave a 
coherent account of the crime, his motivation to 
commit the robbery, and the actions he took 
following the crime. State v. Threat, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 626 (Tenn. 
Crim. App. Aug. 8, 2007), cert. denied, Threat v. 
Tennessee, 553 U.S. 1008, 128 S. Ct. 2059, 170 
L. Ed. 2d 800, 2008 U.S. LEXIS 3564 (2008). 

Defendant made a voluntary and knowing 
waiver of his fifth amendment right to remain 
silent, because defendant signed an “affidavit” 
stating that he was not under the influence of 
alcohol, drugs or any other type of intoxicant, 
and defendant was clearly capable of giving the 
officer a chronology of his activities during the 
last three days, which was very specific regard- 
ing dates and times, people he contacted and 
their conversations, and his actions; no medical 
evidence was provided to establish that the 
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ingestion of a one milligram Xanax pill taken at _ 


8:00 a.m. would incapacitate or cause the per- 
son to still be intoxicated at 2:30 p.m. that 
afternoon. State v. Hart, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 625 (Tenn. Crim. App. 
Aug. 9, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 87 (Tenn. Jan. 28, 2008). 

Juvenile defendant’s statement was volun- 
tary because the was 15 years old, he had 
completed the eighth grade and was enrolled in 
the ninth grade, he had some experience with 
the juvenile court system, defendant’s mother 
was present throughout his interrogation, and 
the detective did not make any promises of 
leniency in exchange for defendant’s waiver of 
rights and statement. State v. Hunter, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 282 
(Tenn. Crim. App. Apr. 20, 2011), appeal denied, 
— §.W.3d —, 2011 Tenn. LEXIS 843 (Tenn. 
Aug. 31, 2011), dismissed, Hunter v. Perry, — F. 
Supp. 2d —, 2019 U.S. Dist. LEXIS 23097 (E.D. 
Tenn. Feb. 13, 2019). 

Following evidence established that defen- 
dant knowingly, intelligently, and voluntarily 
waived his Miranda rights: (1) An officer read 
those rights to him and informed him he could 
stop the interview at any time; (2) Defendant 
then signed the waiver form; (3) He was 26, a 
high school graduate, and had prior encounters 
with law enforcement; (4) He was not intoxi- 
cated, ill, or suffering from a mental disorder; 
and (5) There was no suggestion of abuse or 
threats. State v. Echols, 382 S.W.3d 266, 2012 
Tenn. LEXIS 738 (Tenn. Oct. 10, 2012). 

Defendant’s statements to a detective should 
have been suppressed due to a Miranda viola- 
tion as defendant did not expressly or implicitly 
waive his Miranda right to counsel under the 
Fifth Amendment, U.S. Const. amend. V, and 
Tenn. Const. art. I, § 9 as the totality of the 
circumstances failed to establish that defen- 
dant understood his Miranda right to ap- 
pointed counsel where: (1) He stated he could 
not afford counsel, and was told by the detec- 
tive that he could not have an appointed coun- 
sel right then; (2) Defendant continued speak- 
ing with the detective, but avoided answering 
questions about his mother’s death; and (3) By 
replying that defendant could not at that time 
have an appointed lawyer and by discussing 
the funds defendant had available to hire a 
lawyer, the detective reinforced defendant’s 
confusion about his right to appointed counsel. 
State v. Climer, 400 S.W.3d 537, 2013 Tenn. 
LEXIS 354 (Tenn. Apr. 19, 2013). 

In defendant’s death penalty case, he volun- 
tarily waived his Miranda rights because de- 
fendant signed the rights waiver form before 
each of the four interviews began, and the 
record was devoid of any evidence that defen- 
dant was coerced, threatened, or tricked into 
signing any of the waivers. State v. Freeland, 
451 S.W.3d 791, 2014 Tenn. LEXIS 640 (Tenn. 
Sept. 17, 2014), cert. denied, Freeland v. Ten- 
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nessee, 191 L. Ed. 2d 389, 135 S. Ct. 1428, 574 
U.S. 1169, 2015 U.S. LEXIS 1112 (U.S. 2015). 


85. Due Process. 

T.C.A. § 50-6-204(d)(5) did not violate sub- 
stantive due process because the creation of the 
medical impairment rating process, designed to 
minimize costs and expedite the resolution of 
claims by injured workers, did not qualify as an 
arbitrary, or conscience shocking exercise of the 
legislature’s authority. Mansell v. Bridgestone 
Firestone N. Am. Tire, 417 S.W.3d 393, 2013 
Tenn. LEXIS 645 (Tenn. Aug. 20, 2013). 

Defendant’s right to a fair trial was not 
violated when the prosecutor used the term 
“rape” in closing arguments, it was not so 
inflammatory that it likely affected the out- 
come of the trial given the daughter’s testimony 
that she did not consent to defendant’s sexual 
abuse and defendant’s failure to object at trial. 
State v. Hawkins, 519 S.W.3d 1, 2017 Tenn. 
LEXIS 272 (Tenn. May 1, 2017). 


88. —Procedural Due Process. 

Prisoner’s due process rights were not vio- 
lated where none of the penalties imposed by 
the disciplinary board involved a deprivation of 
a constitutionally protected right; the record 
showed that the prisoner was notified of the 
charges against him, that he was given time to 
prepare and respond to those charges, and that 
an inmate legal advisor assisted him in that 
process. Keen v. Tenn. Dep’t of Corr., — S.W.3d 
—, 2008 Tenn. App. LEXIS 101 (Tenn. Ct. App. 
Feb. 25, 2008). 

Knoxville, Tenn., City Code § 17-210 did not 
make the driver of the vehicle liable, but rather 
it was the owner of the vehicle who was respon- 
sible for a red light violation, regardless of who 
actually was driving, and the city had to prove 
its case regardless of whether the owner testi- 
fied or filed an affidavit; simply because vehicle 
owners were permitted to shift liability by 
establishing someone else was in control of 
their vehicle at the time of the violation did not 
amount to a fifth amendment violation. City of 
Knoxville v. Brown, 284 S.W.3d 330, 2008 Tenn. 
App. LEXIS 436 (Tenn. Ct. App. July 30, 2008), 
rehearing denied, — S.W.3d —, 2008 Tenn. 
App. LEXIS 813 (Tenn. Ct. App. Aug. 22, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
193 (Tenn. Feb. 17, 2009). 

Knoxville, Tenn., City Code § 17-210 made 
the owner of the vehicle responsible for a red 
light violation regardless of who was driving 
the vehicle, and at all times the city had the 
burden of proving every element of its case 
regardless of who was driving the vehicle; since 
the city at all times had to establish the neces- 
sary elements of its case by the requisite bur- 
den of proof, City Code § 17-210 did not violate 
the owner’s due process rights. City of Knox- 
ville v. Brown, 284 S.W.3d 330, 2008 Tenn. App. 
LEXIS 436 (Tenn. Ct. App. July 30, 2008), 
rehearing denied, — S.W.3d —, 2008 Tenn. 
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App. LEXIS 813 (Tenn. Ct. App. Aug. 22, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
193 (Tenn. Feb. 17, 2009). 

T.C.A. § 50-6-204(d)(5) did not violate proce- 
dural due process because the statute did not 
create a permanently irrebuttable presump- 
tion. Mansell v. Bridgestone Firestone N. Am. 
Tire, 417 S.W.3d 393, 2013 Tenn. LEXIS 645 
(Tenn. Aug. 20, 2013). 

Civil forfeiture of defendant’s house was in- 
appropriate because the evidence preponder- 
ated against the trial court’s findings that the 
State of Tennessee filed a forfeiture warrant 
and a notice of seizure and forfeiture of convey- 
ances in accordance with the statutory require- 
ments, that the State filed its petition for for- 
feiture in compliance with the requirements, 
and that the State did not comply with the 
statutory procedural requirements in the forfei- 
ture proceeding. State v. Sprunger, 458 S.W.3d 
482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 9, 
2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


97. —Professions. 

The Uniform Administrative Procedures Act 
(UAPA), T.C.A. § 4-5-101 et. seq., provides for 
procedural safeguards in contested medical li- 
cense revocation cases, and UAPA procedure 
scrupulously protects the fundamental right of 
notice and opportunity to be heard. The doctor 
had not alleged that he was not provided either 
sufficient notice of the charges against him, or 
an opportunity to be heard, and from the ap- 
pellate court’s review of the record, it appeared 
that a contested hearing was set when the 
doctor appealed from the administrative 
judge’s decision and was stayed pursuant to his 
request; accordingly, the appellate court did not 
find that due process under U.S. Const. amend. 
V & IV and Tenn. Const. art 1, § 8 required 
dismissal of the action since the doctor had 
been afforded due process by being given proper 
notice of the charges and an opportunity to be 
heard, where he may present evidence of the 
alleged settlement agreements and evidence 
disputing the substantive allegations. Hardy v. 
State, — S.W.3d —, 2010 Tenn. App. LEXIS 23 
(Tenn. Ct. App. Jan. 19, 2010), appeal denied, 
— §$.W.3d —, 2010 Tenn. LEXIS 772 (Tenn. 
Aug. 25, 2010), cert. denied, Hardy v. Tenn. 
Dep’t of Health, 179 L. Ed. 2d 500, 181 S. Ct. 
1603, 79 U.S.L.W. 3512, 2011 U.S. LEXIS 1953 
(U.S. 2011). 

Attorney was provided with the procedural 
rights listed in the rules, as he was given 
adequate notice of the disciplinary charges 
against him, had the opportunity to be repre- 
sented by an attorney of his choosing, was able 
to cross-examine witnesses called against him, 
and had been given and fully utilized his oppor- 
tunity to respond, and there were no procedural 
errors; he received due process throughout his 
disciplinary proceedings. Mabry v. Bd. of Prof] 
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Responsibility, 458 S.W.3d 900, 2014 Tenn. 
LEXIS 1046 (Tenn. Dec. 30, 2014). 


103. —Criminal Matters. 

Nothing in the record demonstrated that the 
bureau of investigation did anything other than 
follow the dictates of T.C.A. § 40-39-207(g), 
which was an appropriate means to determine 
which offenders were eligible for removal from 
the sexual offender registry, in its handling of 
resident’s application for removal. Strain v. 
Tennessee Bureau of Investigation, — S.W.3d 
—, 2009 Tenn. App. LEXIS 14 (Tenn. Ct. App. 
Jan. 20, 2009). 


104. 


105. ———Plea Agreements. 

_ In entering a guilty plea to aggravated child 
abuse, the post-conviction petitioner did not 
receive ineffective assistance of counsel be- 
cause the plea forms, the plea itself, and coun- 
sel’s testimony all indicated that the petitioner 
knew what he was doing and that he volun- 
tarily gave up his constitutional rights, and 
nothing in the transcript suggested that the 
petitioner’s plea was the product of ignorance, 
incomprehension, coercion, terror, induce- 
ments, or subtle or blatant threats; therefore, 
petitioner failed to show that his guilty plea 
was not knowingly, voluntarily, and intelli- 
gently entered. Adams v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 157 (Tenn. Crim. 
App. Feb. 21, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 431 (Tenn. June 23, 
2008). 

Plea was not unknowing and involuntary 
under the Due Process Clause; the trial court’s 
failure to comply with Tenn. R. Crim. P. 
11(b)(1)(J) was harmless beyond a reasonable 
doubt because the petitioner was aware his 
guilty plea would result in his deportation and 
could adversely affect his ability to return le- 
gally to United States. Garcia v. State, 425 
S.W.3d 248, 2013 Tenn. LEXIS 1012 (Tenn. Dec. 
23, 2013). 


106. ——Identifications. 

Identification of defendant from a photo 
lineup was not unduly suggestive, because the 
array depicted six males of similar age with 
similar facial characteristics, hair color and 
hair length, and the hairstyles of the men in the 
array were similar enough that no one man 
stood out merely because of a distinctive hair- 
style; the victim had plenty of time to view 
defendant during the robbery and defendant’s 
face was unmasked. State v. Martin, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 588 (Tenn. 
Crim. App. July 24, 2007). 


109. 


110. —— —Delayed Prosecution. 
In a murder case, defendant’s due process 
rights were not violated by a preindictment 
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delay of 10 years because there was no proof. 


that a deceased witness had any information 
that was critical to the defense that was not 
explored in his sworn testimony at the prelimi- 
nary hearing, and there was no proof that the 
DNA evidence was cross-contaminated or that 
the handling or degradation of that evidence 
led to false positive results. The defense was 
allowed to cross-examine the witnesses about 
the concerns of cross-contamination, tamper- 
ing, and invalid results, and defendant did not 
show that any witness had memory loss that 
prejudiced the development of an alibi defense. 
State v. Crump, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 18, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 546 (Tenn. Aug. 24, 2009). 


113. ——Discovery. 

In defendant’s death penalty case, the trial 
court properly concluded that no Brady viola- 
tion occurred, because the memorandum was 
not exculpatory in nature; to the limited extent 
that the memorandum could be read to contain 
information favorable to defendant, he did not 
show that the favorable evidence could reason- 
ably have been taken to put the whole case in 
such a different light as to undermine confi- 
dence in the verdict. Dellinger v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 682 
(Tenn. Crim. App. Aug. 28, 2007), rehearing 
denied, — S.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Oct. 12, 2007). 

Defendant provided no proof of any undis- 
closed evidence by the state, its suppression by 
the state, or how he was prejudiced; accord- 
ingly, the record supported the post-conviction 
court’s finding that no violation of the petition- 
er’s due process rights occurred. Miller v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 189 
(Tenn. Crim. App. Feb. 25, 2008). 


114. ——Counsel. 

Defendant did not prove ineffective assis- 
tance of counsel where, to obtain a conviction 
for felony murder, the state had to prove the 
underlying felony, not convict defendant of the 
robbery, and thus a double jeopardy bar to 
convicting defendant of robbery did not prohibit 
the state from offering evidence of the robbery 
to support a felony murder conviction; defen- 
dant did not show by clear and convincing 
evidence that counsel’s failure to litigate the 
motion to dismiss was prejudicial. Moore v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 524 (Tenn. Crim. App. July 2, 2007), 
rehearing denied, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 594 (Tenn. Crim. App. July 
18, 2007), review or rehearing denied, — 
S.W.3d —, 2007 Tenn. LEXIS 1037 (Tenn. Nov. 
19, 2007). 


116. ——Trial. 


118. ———Evidence. 
Defendant’s dual attempted rape and aggra- 
vated kidnapping convictions violated due pro- 
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cess, because the struggle and resulting deten- 
tion was essentially incidental to the attempt to 
rape where the attack lasted only ten to 
twenty-five seconds and consisted of only a 
brief struggle between the victim and defen- 
dant. State v. Coburn, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 623 (Tenn. Crim. App. Aug. 
9, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 764 (Tenn. Oct. 6, 2008). 


119. ———Right to Testify. 

Counsel was not ineffective for failing to fully 
explain the ramifications of defendant’s deci- 
sion not to testify, because at an in camera 
hearing, counsel advised defendant that she 
had an absolute right not to testify, that if she 
chose not to testify the court would tell the jury 
that they could not use that fact against her, 
and that she also had a right to testify on her 
own behalf. Dodd v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Oct. 10, 2007). 

In the sentencing phase of defendant’s capi- 
tal murder case, he was not denied his right to 
testify because defendant professed complete 
awareness of his right to testify and acknowl- 
edged that his decision not to do so was his 
personal desire; he also admitted that he had 
discussed his right to testify throughout the 
trial with his two attorneys and had made his 
choice by the time of his sentencing hearing. 
State v. Rimmer, 250 S.W.3d 12, 2008 Tenn. 
LEXIS 108 (Tenn. Feb. 20, 2008), rehearing 
denied, — S.W.3d —, 2008 Tenn. LEXIS 203 
(Tenn. Mar. 26, 2008), cert. denied, Rimmer v. 
Tennessee, 555 U.S. 852, 129 S. Ct. 111, 172 L. 
Ed. 2d 88, 77 U.S.L.W. 3200, 2008 U.S. LEXIS 
6756 (U.S. 2008). 

In a death penalty case, defendant’s waiver of 
his constitutional right to testify was volun- 
tarily, knowingly, and intelligently made be- 
cause defendant was informed that he had a 
right to testify as well as not to do so. There was 
no indication in the record that defendant 
failed to understand the consequences of his 
decision not to testify; defendant took the stand 
and was questioned by defense counsel regard- 
ing his decision to testify on his own behalf. 
State v. Odom, — S.W.3d —, 2010 Tenn. Crim. 
App. LEXIS 223 (Tenn. Crim. App. Mar. 4, 
2010). 

Hearing Panel of the Board of Professional 
Responsibility did not interfere with or hinder 
a lawyer from intelligently deciding whether to 
testify because in its written ruling, the Hear- 
ing Panel expressly declined to draw an ad- 
verse inference against the lawyer for his invo- 
cation of the right against self-incrimination 
and explicitly based its decision on the evidence 
presented at the hearing. Bd. of Prof] Respon- 
sibility of the Supreme Court of Tenn. v. Jus- 
tice, 577 S.W.3d 908, 2019 Tenn. LEXIS 288 
(Tenn. July 2, 2019), cert. denied, 206 L. Ed. 2d 
187, 140 S. Ct. 1212, — U.S. —, 2020 U.S. 
LEXIS 944 (U.S. Feb. 24, 2020). 
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122. ———Fair Trial. 

Defendant’s due process right to a fair trial 
was not violated by perjured trial testimony of 
his brother, because defendant did not show 
that his brother’s revised testimony could have 
led the jury to find differently; the testimony 
was in direct opposition to the testimonies of 
eyewitnesses, both of whom identified defen- 
dant at the crime scene. Johnson v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 577 
(Tenn. Crim. App. July 18, 2007). 

Defendant’s conviction for first-degree mur- 
der was appropriate, because he failed to show 
that his due process rights were violated since 
the record contained little evidence to support 
his contention that the jurors actually saw him 
wearing handcuffs; also, what evidence did 
exist revealed that the jury was not unduly 
prejudiced by the sight of defendant in hand- 
cuffs. State v. Ordway, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 604 (Tenn. Crim. App. July 
27, 2007), cert. denied, Ordway v. Tennessee, 
170 L. Ed. 2d 764, 128 S. Ct. 1894, 552 U.S. 
1321, 2008 U.S. LEXIS 3131 (2008). 

Trial court did not err in denying defendant’s 
motion to prohibit spectators from wearing but- 
tons displaying photos of the victims taken 
before their deaths, as they were only worn by 
immediate family and could not be worn during 
testimony, and thus, were not so inherently 
prejudicial as to post an unacceptable threat as 
to defendant’s right to a fair trial by an impar- 
tial jury. State v. Davidson, 509 S.W.3d 156, 
2016 Tenn. LEXIS 913 (Tenn. Dec. 19, 2016), 
cert. denied, Davidson v. Tennessee, 199 L. Ed. 
2d 66, 138 S. Ct. 105, 2017 U.S. LEXIS 5551 
(U.S. Oct. 2, 2017). 


126. ——Post-Conviction Relief. 

Appellate court rejected defendant’s argu- 
ment that there was no statute of limitations 
for claims based upon newly discovered evi- 
dence, as it was beyond question that the Post- 
Conviction Procedure Act, T.C.A. § 40-30-101 
et seq., provided a one-year statute of limita- 
tions with only three statutory exceptions, and 
among those exceptions there was no provision 
for newly discovered evidence claims other 
than new scientific evidence; judicially recog- 
nized due process exception does not provide 
the potential for endless litigation of claims. 
Draper v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 943 (Tenn. Crim. App. Dec. 5, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 459 (Tenn. May 4, 2009). 

Prisoner’s case did not warrant due process 
tolling of the post-conviction statute of limita- 
tions because he did not diligently pursue his 
rights when he did not file his petition in the 
intervening years after his discovery of the 
undisclosed sentence. Bush v. State, 428 S.W.3d 
1, 2014 Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 


128. ——Parole or Probation Revoca- 
tion. 


Dismissal of the inmate’s suit asserting that 


CONSTITUTION OF THE UNITED STATES 42. 


T.C.A. § 40-28-123 violated his constitutional 
rights was affirmed, because Tennessee did not 
recognize a constitutional right to early release; 
thus, the inmate could not show that he had 
suffered a deprivation of a liberty interest or 
that he was entitled to any procedural due 
process in the Tennessee department of correc- 
tion’s revocation of his release eligibility date, 
and the inmate failed to provide any evidence 
or cite any authorities in support of his conten- 
tion that his equal protection rights were vio- 
lated in any way. McMahan v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2007 Tenn. App. LEXIS 478 
(Tenn. Ct. App. July 26, 2007), appeal dis- 
missed, McMahan v. White, — S.W.3d —, 2007 
Tenn. LEXIS 1095 (Tenn. Nov. 26, 2007), appeal 
denied, McMahan v. White, — S.W.3d —, 2008 
Tenn. LEXIS 57 (Tenn. Feb. 4, 2008). 

Pursuant to Tenn. R. Crim. P. 35 and T.C.A. 
§ 40-35-311, defendant was entitled to a new 
sentencing hearing as trial judge did not en- 
gage in its own deliberation of the proper dis- 
position of the case; procedure followed was 
outside the statutory procedure and authority 
of the judge and deprived defendant of due 
process. State v. Stewart, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 784 (Tenn. Crim. App. 
Oct. 6, 2008). 


130. Takings. 
135. —Public Use. 


136. ——Easements. 

Easement at issue was for a public use where 
the proposed sewer line, once completed, would 
become the property of the Metropolitan Gov- 
ernment of Nashville and Davidson County 
(Metro), thereby expanding its sewer infra- 
structure and providing sewer service to a 
group of Metro residents. Metro. Gov’t of Nash- 
ville & Davidson County v. Allen Family Trust, 
— §.W.3d —, 2009 Tenn. App. LEXIS 297 
(Tenn. Ct. App. Mar. 27, 2009). 


148. —Regulatory Takings. 

Tennessee department of transportation did 
not violate U.S. Const. Amend. 5, Tenn. Const. 
art, 1)" S" 8 Sere venn.” Const. ‘art. Ts: 2) im 
denying billboard permit at owner’s new loca- 
tion; decision being reviewed was the denial of 
a permit for a sign at the new location and 
there was no basis in owner’s takings argument 
for reversing that decision. Universal Outdoor, 
Inc. v. Tennessee DOT, — S.W.3d —, 2008 Tenn. 
App. LEXIS 558 (Tenn. Ct. App. Sept. 24, 2008). 

Given the textual similarities between the 
federal Takings Clause and Tenn. Const. Art. I, 
§ 21, the lack of any historical basis indicating 
that it should be viewed as less protective of 
private property rights than the federal Tak- 
ings Clause, and the widespread adoption of 
federal regulatory takings jurisprudence by 
other state courts, Tenn. Const. Art. I, § 21 
encompasses regulatory takings to the same 
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extent as the Takings Clause of the Fifth~ 


Amendment to the United States Constitution. 
Phillips v. Montgomery County, 442 S.W.3d 
233, 2014 Tenn. LEXIS 612 (Tenn. Aug. 18, 
2014). 


149. Sex Offenses. 

Supreme court overrules State v. Barney, 986 
S.W.2d 545, 1999 Tenn. LEXIS 65 (Tenn. 1999), 
based on its reliance on a due process analysis; 
the propriety of multiple convictions of sexual 
offenses arising from an allegedly single sexual 
assault must be analyzed under principles of 
double jeopardy. State v. Itzol-Deleon, 537 
S.W.3d 484, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 

Case involved a multiple description claim 
because defendant was convicted of violating 
two different statutes, the statute proscribing 
aggravated sexual battery and the statute pro- 
scribing rape of a child. State v. Itzol-Deleon, 
537 S.W.3d 434, 2017 Tenn. LEXIS 477 (Tenn. 
Aug. 25, 2017). 

Although the inquiry required under unit-of- 
prosecution cases is somewhat different than 
that required for multiple description cases, 
reference to such cases is helpful to a determi- 
nation of whether a defendant accused of vio- 
lating two different sexual assault statutes 
committed only a single act or transaction. 
State v. Itzol-Deleon, 537 S.W.3d 434, 2017 
Tenn. LEXIS 477 (Tenn. Aug. 25, 2017). 

The following list of non-exclusive factors 
may be taken into consideration when, in a 
multiple description case involving a single 
victim, the defendant claims that his or her 
multiple convictions arise from the same act or 
transaction: (1) The nature of the defendant’s 
actions that are alleged to be in violation of the 
various statutes (“the defendant’s actions”). (2) 
The temporal proximity between the defen- 
dant’s actions. (3) The spatial proximity of the 
physical locations in which the defendant’s ac- 
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tions took place. (4) Whether the defendant’s 
actions contacted different intimate areas of 
the victim’s body and the degree of proximity of 
those areas to each other. (5) Whether the 
defendant’s contact with different intimate ar- 
eas of the victim’s body was deliberate or 
merely incidental to facilitating contact with 
another intimate area. (6) Whether the defen- 
dant deliberately used different parts of his or 
her body (or objects) to assault the victim 
sexually. (7) Whether the defendant’s assault 
was interrupted by some event, giving him or 
her an opportunity to either cease his or her 
assault or re-form a subsequent intent to com- 
mit a subsequent assault.State v. Itzol-Deleon, 
537 S.W.3d 434, 2017 Tenn. LEXIS 477 (Tenn. 
Aug. 25, 2017). 


150. —Involving Minors. 

Court of criminal appeals did not err by 
ordering the merger of defendant’s convictions 
for attempt to commit aggravated sexual bat- 
tery and rape of a child because attempt to 
commit aggravated sexual battery was a lesser- 
included offense of rape of a child, and the dual 
convictions violated double jeopardy; the appro- 
priate remedy for the double jeopardy violation 
was the merger of the lesser offense into the 
greater offense. State v. Itzol-Deleon, 537 
S.W.3d 434, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 

Defendant’s convictions for attempt to com- 
mit aggravated sexual battery and rape of a 
child arose out of the same act or transaction 
because the contact between defendant’s penis 
and the victim’s buttocks and genitals occurred 
simultaneously and with no change in position; 
defendant’s touching of the victim’s buttocks 
with his penis was not an act independent of his 
rape of her genital area but, rather, was merely 
incidental to the genital penetration. State v. 
Itzol-Deleon, 537 S.W.38d 4384, 2017 Tenn. 
LEXIS 477 (Tenn. Aug. 25, 2017). 
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11. Trial by Jury. 


12. —Due Process. 
In defendant’s murder case, the trial court’s 
exclusion of the victim’s statements to the po- 


lice did not infringe upon defendant’s due pro- 
cess right to present a defense because defen- 
dant presented evidence supporting his 
theories that the victim’s girlfriend threatened 
the victim before killing him and that the 
victim was afraid of his girlfriend. Additionally, 
the victim’s statements to police did not bear 
sufficient indicia of reliability, as the victim was 
unavailable to testify regarding his motive for 
making the statements and there was nothing 
evident from the circumstances surrounding 
the statement to support the statement’s reli- 
ability. State v. Aldridge, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
June 5, 2009). 

In a murder case, defendant’s due process 
right to present a defense was not violated by 
exclusion of a purported marriage certificate 
between the victim and his girlfriend because 
the girlfriend admitted that she and the victim 
were not married, and defendant was able to 
further attack the girlfriend’s credibility 
through the testimony of a pastor, the pur- 
ported officiant at the alleged wedding cer- 
emony, who said that he never officiated at any 
ceremony between the victim and the girl- 
friend. State v. Aldridge, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
June 5, 2009). 

Trial court did not err in denying defendant’s 
motion to prohibit spectators from wearing but- 
tons displaying photos of the victims taken 
before their deaths, as they were only worn by 
immediate family and could not be worn during 
testimony, and thus, were not so inherently 
prejudicial as to post an unacceptable threat as 
to defendant’s right to a fair trial by an impar- 
tial jury. State v. Davidson, 509 S.W.3d 156, 
2016 Tenn. LEXIS 9138 (Tenn. Dec. 19, 2016), 
cert. denied, Davidson v. Tennessee, 199 L. Ed. 
2d 66, 138 S. Ct. 105, 2017 U.S. LEXIS 5551 
(U.S. Oct. 2, 2017). 


13. —Composition. 

Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because he failed to 
carry his burden of establishing a prima facie 
case of a violation of the fair cross-section 
requirement contained in U.S. Const. amend. 
VI. The exclusion of persons age 75 or older was 
not of constitutional import for purposes of the 
fair cross-section requirement; defendant failed 
to make out a prima facie case that the number 
of African-Americans included on the county’s 
jury venires was not fair and reasonable in 
relation to the number of such persons in the 
community; and defendant failed to make out a 
prima facie case that the under-representation 
of Hispanics on the jury venire was due to the 
systematic exclusion of that group from the 
jury selection process. State v. Hester, 324 
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S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 


2010), cert. denied, Hester v. Tennessee, 179 L. 
Ed. 2d 896, 563 U.S. 939, 131 S. Ct. 2096, 2011 
U.S. LEXIS 3140 (U.S. 2011), superseded by 
statute as stated in, State v. Wilson, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 126 (Tenn. 
Crim. App. Feb. 13, 2013). 


17. —Impartiality. 

Defendant’s right to a fair trial was not 
violated by juror misconduct because the record 
did not show that one juror actually received 
extraneous prejudicial information from out- 
side contact, and regardless of whether partial- 
ity existed, the juror was removed from the jury 
prior to jury deliberations. Additionally, the 
second juror did not become aware that defen- 
dant had previously passed a forged check at 
her husband’s business until after his trial. 
State v. Gunter, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 440 (Tenn. Crim. App. June 12, 
2009). 

Continued deliberations of the jury did not 
violate defendant’s constitutional right to a 
jury trial because the trial court properly 
brought the juror in to question him regarding 
any bias or prejudice, the court determined that 
the juror did not have a bias either towards or 
against defendant, but rather was having a 
personal crisis of conscience. There was not a 
violation of the constitutional right to a trial by 
jury because the same twelve jurors that began 
deliberations ultimately made the determina- 
tion of defendant’s guilt. State v. Milam, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 199 
(Tenn. Crim. App. Mar. 3, 2010), appeal denied, 
— §$.W.3d —, 2010 Tenn. LEXIS 771 (Tenn. 
Aug. 26, 2010). 

In defendant’s death penalty case, the court 
did not err in dismissing a juror because the 
trial judge personally observed the juror’s 
physical responses to the questions presented. 
An assessment of the juror’s ability to adhere to 
her oath made by the trial court, based upon 
not only the answers to questions posed by 
counsel but also nonverbal responses, was owed 
deference; the record did not convincingly es- 
tablish that the juror at issue would have been 
able to follow the requirements of law. State v. 
Odom, 336 S.W.3d 541, 2011 Tenn. LEXIS 192 
(Tenn. Mar. 3, 2011), cert. denied, Odom v. 
Tennessee, 132 S. Ct. 397, 181 L. Ed. 2d 255, 
2011 U.S. LEXIS 7329 (U.S. 2011). 

Court did not err by dismissing a potential 
juror for cause and failing to dismiss another 
juror for cause because the first juror stated 
that she might have trouble sitting in judgment 
of defendant, and it was within the trial court’s 
discretion to disqualify her from the panel. 
Regarding the other juror, although his an- 
swers during voir dire demonstrated that he 
was frustrated by the repeated burglaries of his 
home and that he did not believe the police 
were going to help him, he never said he be- 
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lieved people arrested for burglaries in general 
were probably guilty. State v. Graves, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 91 (Tenn. 
Crim. App. Feb. 8, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 508 (Tenn. May 
27, 2011). 


19. —Instructions. 

Trial court’s instructions during the penalty 
phase provided a correct statement of the law 
because the court clearly and repeatedly in- 
structed the jury that it could consider any 
mitigating circumstance raised by the evi- 
dence, but only those aggravating circum- 
stances proven beyond a reasonable doubt. Ad- 
ditionally, the court made it clear that jury 
unanimity was not required with regard to the 
mitigating circumstances in sentencing defen- 
dant to life without the possibility of parole. 
State v. Hancock, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 1115 (Tenn. Crim. App. Dec. 
12, 2014), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 392 (Tenn. May 15, 2015). 

Trial court properly instructed the jury on 
the law of criminal responsibility because the 
evidence adduced at trial established that de- 
fendant assumed the role of the victim’s father; 
defendant’s name was listed in the father’s 
portion of the victim’s school enrollment form, 
defendant was present for school drop off and 
pick up, and he undertook the discipline of the 
victim by spanking him. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 


21. —Sentencing. 

Tennessee Criminal Sentencing Reform Act 
of 1989, T.C.A. § 40-35-101 et seq., fails to 
satisfy U.S. Const. Amend. 6 insofar as it allows 
a presumptive sentence to be enhanced based 
on judicially determined facts; therefore, the 
judicial imposition of the aggravating factors 
under T.C.A. § 40-35-114(2), (9) violates the 
sixth amendment because a trial court could 
not have imposed the maximum sentence with- 
out the finding of aggravating factors. State v. 
Gomez, 239 S.W.3d 733, 2007 Tenn. LEXIS 884 
(Tenn. Oct. 9, 2007). 

Cunningham-Blakely precedents apply to 
Tennessee’s pre-2005 sentencing scheme and 
require that enhancement factors other than 
prior convictions be found by a jury or specifi- 
cally admitted by the defendant. State v. Hous- 
ton, — S.W.3d —, 2007 Tenn. Crim. App. LEXIS 
522 (Tenn. Crim. App. June 29, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 1052 
(Tenn. Nov. 19, 2007). 

Defendant was sentenced as a career of- 
fender following his convictions for aggravated 
burglary, theft, and a misdemeanor weapons 
charge; the classification as a career offender 
did not violate the sixth amendment, because 
the status was based solely on defendant’s prior 
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convictions. Kenner v. Bell, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 735 (Tenn. Crim. App. 
Sept. 13, 2007), appeal denied, Kenner v. State, 
— §.W.3d —, 2008 Tenn. LEXIS 51 (Tenn. Jan. 
28, 2008). 

In a rape of a child case, the trial court 
violated defendant’s sixth amendment rights in 
applying enhancement factors inT.C.A§ 40-35- 
114 to the sentence, because any evidence that 
was necessary to justify application of the en- 
hancement factors was not found by the jury 
beyond a reasonable doubt. State v. Higgins, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 763 
(Tenn. Crim. App. Sept. 27, 2007). 

Trial court’s decision whether to impose con- 
secutive sentences does not involve the facts 
“necessary to constitute a statutory offense” 
and therefore does not deny a defendant the 
fundamental rights he is afforded under the 
sixth and fourteenth amendments; the manner 
of service of the sentence imposed when a trial 
court decides whether to impose consecutive 
sentences does not usurp the jury’s factfinding 
powers or offend the defendant’s due process 
rights. State v. Higgins, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 763 (Tenn. Crim. App. 
Sept. 27, 2007). 

In defendant’s aggravated robbery case, al- 
though the court erred by finding at sentencing 
that defendant was a leader in the commission 
of the offense, the error was not plain; defen- 
dant’s sentence was justified on the basis of his 
criminal history, including convictions for ag- 
gravated robbery and possession of a controlled 
substance, and defendant committed at least 
four crimes as a juvenile. State v. Bush, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 893 
(Tenn. Crim. App. Nov. 29, 2007). 

Court erred in applying several sentence en- 
hancement factors that violated defendant’s 
sixth amendment rights as defined by Apprendi 
and Blakely and because the remaining en- 
hancement factor for prior criminal convictions 
was based upon two or three misdemeanor 
convictions; the error was not harmless beyond 
a reasonable doubt. State v. Partin, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 900 (Tenn. 
Crim. App. Nov. 30, 2007), rehearing denied, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 29 
(Tenn. Crim. App. Jan. 16, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 473 
(Tenn. June 23, 2008). 

In defendant’s aggravated rape case, al- 
though the trial court improperly applied the 
position of trust enhancement factor to defen- 
dant’s sentence, because the nature of the rela- 
tionship between defendant and the victim was 
not found by the jury beyond a reasonable 
doubt, the error was harmless; the record was 
clear that defendant’s previous history of crimi- 
nal convictions supported the enhancement of 
his sentence. State v. Jones, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 924 (Tenn. Crim. App. 
Dec. 3, 2007). 
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Nothing in federal case law interpreting the 
sixth amendment expanded an inmate’s right’s 
under Tennessee’s habeas corpus procedure to 
attack a judgment that was merely voidable on 
its face. Meeks v. Bell, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 962 (Tenn. Crim. App. Nov. 
13, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 215 (Tenn. Apr. 7, 2008), cert. 
denied, 555 U.S. 1104, 129 S. Ct. 899, 173 L. 
Ed. 2d 117, 77 U.S.L.W. 3396, 2009 U.S. LEXIS 
444 (U.S. 2009). 

Apprendi rule and its progeny did not affect 
the trial court’s ability to find facts essential to 
justify consecutive sentencing. Meeks v. Bell, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 13, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 215 
(Tenn. Apr. 7, 2008), cert. denied, 555 U.S. 1104, 
129 S. Ct. 899, 173 L. Ed. 2d 117, 77 U.S.L.W. 
3396, 2009 U.S. LEXIS 444 (U.S. 2009). 

Inmate’s claim that the sentences imposed on 
his aggravated robbery and aggravated bur- 
glary convictions violated the Apprendi rule 
failed as that case law was not given retroactive 
application in cases such as the inmate’s, which 
were collateral attacks upon final judgments of 
conviction. Meeks v. Bell, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 962 (Tenn. Crim. App. 
Nov. 18, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 215 (Tenn. Apr. 7, 2008), 
cert. denied, 555 U.S. 1104, 129 S. Ct. 899, 173 
L. Ed. 2d 117, 77 U.S.L.W. 3396, 2009 U.S. 
LEXIS 444 (U.S. 2009). 

Inmate’s claim that his sentences for aggra- 
vated kidnapping and extortion violated the 
sixth amendment failed where the sentences 
imposed were the presumptive minimum sen- 
tences. Meeks v. Bell, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 962 (Tenn. Crim. App. Nov. 
18, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 215 (Tenn. Apr. 7, 2008), cert. 
denied, 555 U.S. 1104, 129 S. Ct. 899, 173 L. 
Ed. 2d 117, 77 U.S.L.W. 3396, 2009 U.S. LEXIS 
444 (U.S. 2009). 

Following defendant’s conviction for vehicu- 
lar homicide, trial court was within its discre- 
tionary bounds to consider as mitigation any 
other factor consistent with the purposes of the 
Criminal Sentencing Reform Act of 1989, T.C.A. 
§ 40-35-101, et seq., including requests for le- 
niency and defendant’s expression of remorse;- 
presumption of correctness attached to trial 
court’s decision to sentence defendant to 10 
years for the homicide offense. State v. Carter, 
254 S.W.3d 335, 2008 Tenn. LEXIS 363 (Tenn. 
May 19, 2008). 

Allegations set forth in the habeas corpus 
petition did not demonstrate that defendant 
was entitled to habeas corpus relief, because 
nothing on the face of defendant’s judgment 
indicated that the convicting court was without 
jurisdiction to sentence defendant or that the 
sentence had expired; a violation of the U.S. 
Supreme Court Blakely and Cunningham deci- 
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sions related to constitutional violations which, 


even if proven true, would merely render the 
judgment voidable and not void. Anderson v. 
Carlton, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 11, 2008). 

Trial court, by applying enhancement factors 
in T.C.A. § 40-35-114, breached a clear and 
unequivocal rule of law, and a fundamental 
constitutional right of defendant, his sixth 
amendment right to have a jury determine 
which enhancement factors applied, was af- 
fected; the record was devoid of any evidence 
that defendant waived his sixth amendment 
rights. State v. Bouton, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 70 (Tenn. Crim. App. 
Feb. 8, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 381 (Tenn. May 27, 2008). 

In a second degree murder case, defendant’s 
22-year sentence was improper because defen- 
dant had no prior convictions and because no 
other enhancement factors were applicable un- 
der a Blakely-Cunningham analysis; therefore, 
defendant’s sentence could not be enhanced 
past the presumptive sentence, which was the 
midpoint within the range, and defendant did 
not make a judicial admission of the factual 
basis for enhancement factors. State v. Vantil- 
burg, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 83 (Tenn. Crim. App. Feb. 12, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
676 (Tenn. Aug. 25, 2008). 

Although the court erred in applying en- 
hancement factors other than prior convictions 
to increase defendant’s sentence for attempted 
especially aggravated robbery, the court’s impo- 
sition of the maximum twelve-year sentence 
did not amount to plain error because according 
to defendant’s presentence report, defendant 
had a prior felony conviction for possession of 
drugs with intent to sell or deliver; also, defen- 
dant had several prior misdemeanor convic- 
tions. State v. Beaird, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 163 (Tenn. Crim. App. Feb. 
15, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 633 (Tenn. Aug. 25, 2008). 

In a DUI case, the court applied an enhance- 
ment factor that violated defendant’s sixth 
amendment rights as defined by Apprendi and 
Blakely because the use of the criminal history 
factor was based upon defendant’s behavior 
that did not result in convictions; the court 
cited only public intoxication arrests and state- 
ments that defendant continued to drink until 
the week before his first sentencing hearing. 
State v. Scott, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Apr. 7, 
2008). 

Defendant’s waiver of a jury determination of 
his sentences was effective where at the guilty 
plea submission, trial court questioned defen- 
dant extensively regarding his understanding 
of the waiver relative to sentencing determina- 
tions and found that defendant had knowingly, 
understandingly, and voluntarily waived his 


Amend. 6 


right to have a jury find facts necessary to 
enhance his sentences beyond the statutory 
minimum. Morton v. State, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 399 (Tenn. Crim. App. 
May 14, 2008). 

Defendant was ordered resentenced for espe- 
cially aggravated kidnapping and two counts of 
aggravated assault by recklessness because ag- 
gravating factors were improperly applied fol- 
lowing the holding by the Tennessee supreme 
court in Gomez II, and defendant elected to be 
sentenced under the 2005 provisions of the 
Criminal Sentencing Reform Act, which under 
T.C.A. § 40-35-210 provided that the minimum 
sentence. State v. Clabough, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 447 (Tenn. Crim. App. 
June 19, 2008). 

Trial court’s application of enhancement fac- 
tors to defendant’s sentence was improper un- 
der the law as it existed before the 2005 amend- 
ment, because unless enhancement factors 
were present, presumptive sentence to be im- 
posed was the minimum in the range for a 
Class D felony; trial court’s enhancement of 
defendant’s sentence based on factors that had 
not been found by a jury beyond a reasonable 
doubt violated defendant’s sixth amendment 
right to jury trial. State v. Reep, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 455 (Tenn. Crim. 
App. June 238, 2008). 

Review of defendant’s sentence under plain 
error doctrine was unnecessary because defen- 
dant was sentenced under the 2005 amend- 
ments to the Sentencing Act, T.C.A. § 40-35- 
101 et seq., which made application of 
enhancement factors advisory in nature, and 
defendant was sentenced for a misdemeanor 
which had always involved discretionary appli- 
cation of the statutory enhancement factors, 
making the holding in Blakely inapplicable; 
even if review under Blakely was necessary, the 
record established that trial court ordered the 
sentence on the basis of defendant’s prior crimi- 
nal convictions, which was completely permis- 
sible. State v. Gray, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 472 (Tenn. Crim. App. June 
26, 2008). 

Defendant’s rape sentence was modified from 
12 to 11 years because, subject to two enhance- 
ment factors under T.C.A. § 40-35-114, and as 
a Range I standard offender, defendant was 
subject to a sentence of between eight and 12 
years; defendant had prior misdemeanor con- 
victions and had a previous history of unwill- 
ingness to comply with the conditions of a 
sentence, including release in the community. 
State v. Riggs, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 572 (Tenn. Crim. App. May 7, 
2008). 

Record established a solid basis for denial of 
alternative sentencing and imposition of effec- 
tive six-year term for one count of aggravated 
sexual assault, one count of driving on a sus- 
pended license, and one count of reckless driv- 
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ing because presentence report confirmed three 
convictions for auto burglary and two convic- 
tions for burglary, and defendant had a history 
of unwillingness to comply with conditions of a 
sentence involving release into the community. 
State v. Jernigan, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 587 (Tenn. Crim. App. July 
7, 2008). 

Enhancement of defendant’s sentences did 
not violate the sixth amendment as interpreted 
in Blakely and other cases because trial court 
relied upon facts not found by a jury; because 
constitutional rights in question were recog- 
nized at time of trial, defendant was not en- 
titled to tolling under T.C.A. § 40-30-102(b)(1) 
Harris v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 670 (Tenn. Crim. App. Aug. 18, 
2008). 

Defendant’s aggravated robbery sentence 
was properly enhanced because at the sentenc- 
ing hearing defendant admitted to being ar- 
rested for and pleading guilty to theft while on 
bond for the offense, and defendant also admit- 
ted to a prior probation revocation; defendant’s 
admitting to the facts upon which the enhance- 
ment factor was based rendered trial court’s 
application of the factor constitutionally per- 
missible. State v. Swift, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 698 (Tenn. Crim. App. 
Sept. 4, 2008), rev'd, 308 S.W.3d 827, 2010 
Tenn. LEXIS 158 (Tenn. Mar. 25, 2010). 

In defendant’s drug case, any Blakely error 
was harmless because in applying the enhance- 
ment factor of previous criminal history, trial 
court noted that defendant had been convicted 
previously of forgery, failure to appear, theft of 
property valued at less than five hundred dol- 
lars, driving on a revoked license, and introduc- 
tion of contraband into a penal facility; those 
convictions were in addition to the two counts 
of manufacturing a controlled substance for 
which defendant was serving a community cor- 
rections sentence at the time of his arrest for 
the instant offense. State v. Wright, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 709 (Tenn. 
Crim. App. Sept. 4, 2008), appeal denied, — 
S.W.3d —, 2009 Tenn. LEXIS 201 (Tenn. Mar. 
16, 2009). 

Trial court’s application of enhancement fac- 
tor under T.C.A. § 40-35-114 was improper 
because trial court’s enhancement of a defen- 
dant’s sentence was based on factors that had 
not been found by a jury beyond a reasonable 
doubt and thus violated defendant’s sixth 
amendment right to a jury trial; however, the 
error was harmless given the strength of the 
remaining enhancement factors regarding de- 
fendant’s previous history of criminal convic- 
tions and his admitted use of a firearm during 
the commission of the offense. State v. Davis, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 872 
(Tenn. Crim. App. Nov. 5, 2008), appeal denied, 
— $.W.3d —, 2009 Tenn. LEXIS 143 (Tenn. 
Mar. 16, 2009). 
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Defendant at trial admitted to employing a 
firearm during the commission of the offense; 
thus, while trial court’s application of enhance- 
ment factor (10) under T.C.A. § 40-35-114 
would normally violate the sixth amendment, 
defendant’s admitting to facts upon which this 
enhancement factor was based rendered trial 
court’s application of the enhancement factor 
constitutionally permissible. State v. Davis, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 872 
(Tenn. Crim. App. Nov. 5, 2008), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 143 (Tenn. 
Mar. 16, 2009). 

Defendant’s sentence of four years and six 
months incarceration for incest involving 
sexual molestation was enhanced solely by 
findings of the trial court made in violation of 
Blakely and Gomez, because defendant was 
sentenced as a standard offender convicted of a 
Class C felony and the minimum sentence 
defendant could receive in the case was three 
years. State v. Jones, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 529 (Tenn. Crim. App. July 
7, 2009). 

Court erred in considering enhancement fac- 
tors other than defendant’s prior convictions in 
determining the length of defendant’s sen- 
tences because, other than a specific finding 
that defendant’s criminal history was entitled 
to “great weight,” the court did not state what 
weight, if any, was assigned to those enhance- 
ment factors which were not compliant with 
Blakely principles. Only one juvenile adjudica- 
tion would have been a felony if defendant had 
committed the offense as an adult. State v. 
Oliver, — S.W.38d —, 2010 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. Feb. 26, 2010). 

Petitioner failed to show that his trial coun- 
sel was ineffective in advising him to waive his 
ex post facto rights and agree to be sentenced 
under the 2005 Sentencing Act because counsel 
testified that she investigated the pros and cons 
of sentencing under both the prior and 
amended law, and at the time of sentencing, the 
applicable law held that Tennessee’s sentenc- 
ing structure did not run afoul of the Sixth 
Amendment. Hoover v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 419 (Tenn. Crim. 
App. June 7, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 935 (Tenn. Sept. a1 OLE. 


22. ——Consecutive Sentences. 

Inmate failed to state a cognizable claim for 
habeas corpus relief because imposition of con- 
secutive sentencing did not offend his sixth 
amendment rights as set forth in Blakely, his 
sentences had not expired, and court was with- 
out jurisdiction to sentence the inmate. Wood- 
roof v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 719 (Tenn. Crim. App. Aug. 19, 
2008). 

Tennessee’s statutory scheme for imposing 
consecutive sentences did not violate Apprendi 
and Blakely as trial court’s decision to impose 


49 


consecutive sentences came only after the jury 
had found defendant guilty of multiple offenses 
beyond a reasonable doubt; defendant was re- 
quired to serve his entire 11-month sentence in 
county jail consecutively to his sentence for 
attempted first degree murder. State v. Hig- 
gins, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 898 (Tenn. Crim. App. Oct. 31, 2008). 


23. —Death Penalty Cases. 

In a capital murder case, the trial court did 
not err by refusing to excuse two jurors for 
cause, because the challenged jurors either 
stated during voir dire that they could be im- 
partial or were rehabilitated, and that the trial 
court did not err by refusing to excuse them; 
although one juror initially was skeptical that 
he could impose a sentence, he changed his 
position after being advised that a life sentence 
meant that defendant would serve at least 51 
years, and although the other juror initially 
stated that death was the only proper sentence 
in a first degree murder case, he later admitted 
that his view was based on his lack of knowl- 
edge about the capital sentencing law. State v. 
Kiser, — 8.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 890 (Tenn. Crim. App. Nov. 29, 2007), 
affd, 284 S.W.3d 227, 2009 Tenn. LEXIS 303 
(Tenn. 2009). 

Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because the trial court 
did not err by replacing an ill juror with an 
alternate juror following the conclusion of the 
guilt phase but prior to the beginning of sen- 
tencing deliberations in his capital trial. The 
trial court’s decision to replace an ill juror with 
a non-discharged alternate juror did not appear 
to constitute a plain error under T.C.A. § 39- 
13-204(a). State v. Hester, 324 S.W.3d 1, 2010 
Tenn. LEXIS 897 (Tenn. Oct. 5, 2010), cert. 
denied, Hester v. Tennessee, 179 L. Ed. 2d 896, 
563 U.S. 939, 1381S. Ct. 2096, 2011 U.S. LEXIS 
3140 (U.S. 2011), superseded by statute as 
stated in, State v. Wilson, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 13, 2013). 

Court did not err in excusing a juror because 
the juror’s responses indicated her unwilling- 
ness to judge others and to return a verdict of 
death; in excusing her for cause, the court noted 
the juror’s physical responses to questioning as 
well as the fact that she did not equivocate 
regarding her answers that she was unable to 
sign a death verdict. State v. Odom, — S.W.3d 
—, 2010 Tenn. Crim. App. LEXIS 223 (Tenn. 
Crim. App. Mar. 4, 2010). 

In a death penalty case, defendant was not 
denied his right to an impartial jury because 
the excused prospective jurors were adamant 
and unequivocal in their position that they 
could not return a sentence of death. Efforts in 
attempting to rehabilitate the jurors would 
have been futile; all of the excused jurors indi- 
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cated that they could not vote for capital pun- 


ishment under any circumstance. Cole v. State, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 186 
(Tenn. Crim. App. Mar. 8, 2011), appeal denied, 
—§.W.3d —, 2011 Tenn. LEXIS 728 (Tenn. July 
14, 2011). 

In order to safeguard both the defendant’s 
right to an impartial jury in a death penalty 
case, and the state’s interest in empanelling 
jurors able to impose capital punishment 
within the framework provided by law, trial 
courts must consider all of a juror’s answers on 
a questionnaire, rather than giving just one 
answer dispositive weight, and should permit 
counsel to examine prospective jurors who pro- 
vide inconsistent responses to pertinent ques- 
tions. State v. Sexton, 368 S.W.3d 371, 2012 
Tenn. LEXIS 377 (Tenn. May 29, 2012). 


26. Fair Trial. 

Trial judge did not abuse discretion by deny- 
ing a continuance based on trial counsel’s as- 
serted need for more time to investigate, inter- 
view witnesses, and otherwise prepare for trial; 
denial of the continuance did not deprive defen- 
dant of fair trial or result of the trial would 
have been different if the continuance had been 
granted. State v. Vaughn, 279 S.W.3d 584, 2008 
Tenn. Crim. App. LEXIS 442 (Tenn. Crim. App. 
June 16, 2008). 

Defendant’s right to a fair trial was not 
violated when the prosecutor used the term 
“rape” in closing arguments, it was not so 
inflammatory that it likely affected the out- 
come of the trial given the daughter’s testimony 
that she did not consent to defendant’s sexual 
abuse and defendant’s failure to object at trial. 
State v. Hawkins, 519 S.W.3d 1, 2017 Tenn. 
LEXIS 272 (Tenn. May 1, 2017). 


30. Speedy Trial. 
31. —In General. 


33. ——Delay Did Not Violate Rights. 

In a capital murder case, defendant’s right to 
a speedy trial was not violated because the 
initial delay was ruled on by the Tennessee 
supreme court in 1989, and subsequent to that 
decision defendant petitioned for post-convic- 
tion relief, which was ultimately granted and 
affirmed in 1999, defendant was incompetent 
until April 3, 2003, and he was finally retried in 
October, 2003; thus, the only delay was six 
months and defendant did not assert his right 
during that time, as the only time the right was 
asserted was in 2002 while defendant was still 
incompetent. State v. Taylor, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 7, 2008). 

In a murder case, defendant’s right to a 
speedy trial was not violated by a three year 
delay because it was a complex capital case and 
it was vigorously defended in pretrial motions 
practice, including at least two requests by the 
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defense for additional time to file pretrial mo- 
tions and a request for permission to file a 
delayed motion to suppress evidence. No de- 
mand for a speedy trial appeared, in the record, 
and defendant did not articulate how he was 
prejudiced by the delay between indictment 
and trial, as distinct from the delay between 
the commission of the crimes and reindictment. 
State v. Crump, — $.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 18, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 546 (Tenn. Aug. 24, 2009). 

Court did not err by denying defendant’s 
motion to dismiss for lack of a speedy trial 
because, although there was a delay of 17 
months, it was not unreasonable in view of the 
complexity of the case and the number of felony 
charges faced by defendant. Defendant did not 
timely assert his right to a speedy trial, and he 
was not prejudiced by the delay. State v. Smith, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 14, 2011), dismissed, 
Coleman v. Colvin, — F. Supp. 2d —, 2016 U.S. 
Dist. LEXIS 133919 (W.D. Pa. Sept. 29, 2016). 

Defendant’s speedy trial rights were not vio- 
lated because defendant’s decision to accept a 
plea offer and then his subsequent change of 
mind, as well as his federal incarceration, indi- 
cated that defendant was partially responsible 
for the continuances. Two continuances, result- 
ing from the trial court’s ongoing trial and 
defense counsel’s illness, could not be attrib- 
uted to the state’s “negligence.” State v. Pride, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 863 
(Tenn. Crim. App. Nov. 22, 2011), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 102 
(Tenn. Feb. 15, 2012). 

Defendant’s right to a speedy trial was not 
violated because part of the delay was caused 
by the defense; defendant did not file a motion 
to suppress his statements until October 9, 
2009, and did not file a response to the state’s 
March 9, 2009 request for discovery until 
March 5, 2010, just eighteen days before trial. 
Additionally, defendant asserted his right to a 
speedy trial almost eighteen months after his 
arrest. State v. Climer, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 914 (Tenn. Crim. App. Dec. 
14, 2011), modified, 400 S.W.3d 537, 2013 Tenn. 
LEXIS 354 (Tenn. Apr. 19, 2013). 


46. Indictment and Presentment. 


47. —In General. 

T.C.A. § 40-18-110(d) does not provide for a 
waiver of appellate review where a defendant 
fails to object to an offense that is not a lesser 
included offense of the principal charge already 
in the indictment; a fortiori, a defendant’s mere 
failure to object to a proposed jury instruction 
which includes an offense that is not a lesser 
included offense will likewise not constitute 
implicit consent to an amendment to the indict- 
ment. State v. Gray, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 990 (Tenn. Crim. App. Dec. 
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17, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 342 (Tenn. Apr. 28, 2008). 
Expert testimony bearing on issue of whether 
defendant was intoxicated was relevant evi- 
dence and properly admissible because ques- 
tions of whether defendant was under the in- 
fluence of PCP at the time of the offense, and 
whether his intoxication had any bearing on his 
ability to premeditate and form the intent to 
kill were questions appropriate for the jury’s 
consideration; thus, trial court erred by revok- 
ing funds for defendant to hire an expert effec- 
tively prevented him from presenting the de- 
fense of voluntary intoxication at his trial 
because this was critical to defendant’s defense. 
State v. Vaughn, 279 S.W.3d 584, 2008 Tenn. 


‘Crim. App. LEXIS 442 (Tenn. Crim. App. June 


16, 2008). 


48. —Allegations. 

Court erroneously dismissed an aggravated 
assault count based upon its finding of a fatal 
variance because the date of the offense was not 
a material ingredient of the offense of aggra- 
vated assault; furthermore, the difference of a 
single day did not cause defendant to be misled 
or surprised in any manner. State v. LaForce, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Feb. 27, 2008). 

Trial court erred in submitting the charge of 
aggravated robbery to the jury because the 
indictment, by its language, charged attempted 
aggravated robbery, and defendant could not be 
convicted of aggravated robbery, an offense not 
contained within the indictment; the indict- 
ment did not sufficiently charge aggravated 
robbery despite defendant’s subjective assump- 
tions and belief that it did, and defendant was 
prejudiced by the trial court’s error since as a 
result he was convicted of a crime for which he 
was not charged. State v. Graham, — $.W.3d —, 
2008 Tenn. Crim. App. LEXIS 167 (Tenn. Crim. 
App. Mar. 4, 2008). 

Court of Criminal Appeals erred in reversing 
defendant’s conviction and dismissing the 
charge of employing a firearm during the com- 
mission of a dangerous felony because the fact 
that the indictment did not say which of the two 
possible predicate felonies would be used to 


prove the “dangerous felony” element of the 


firearm offense did not mean that it fell below 
the minimum required to meet the constitu- 
tional and statutory mandates of apprising 
defendant of the nature and cause of the accu- 
sation against him and enabling him to ad- 
equately prepare a defense to the charge. State 
v. Duncan, 505 S.W.3d 480, 2016 Tenn. LEXIS 
727 (Tenn. Oct. 14, 2016). 


49, —Elements. 

Warrant sufficiently alleged the offense of 
DUI as it was sufficient to give defendant notice 
of the charge against him; the officer stated in 
his affidavit that he was standing outside de- 
fendant’s apartment residence when defendant 
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“drove up” and that defendant was “walking 
across the road,” from which one may infer that 
defendant was driving on the road or on the 
premises of the apartment complex. State v. 
Cope, — S.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Sept. 19, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
83 (Tenn. Feb. 4, 2008). 

Indictment charging defendant with eight 
counts of child rape contained sufficient infor- 
mation to put defendant on notice of the 
charges and to protect him against being twice 
placed in jeopardy for the same offense because 
count one specified that the offense occurred on 
May 14, 2002, while counts two through eight 
alleged that the offenses occurred between 
January 1, 2002, and May 18, 2002; each of- 
fense, however, was narrowed as to the type of 
intercourse and the location, such as “fellatio 
while in defendant’s bedroom,” “fellatio while 
in the garage looking for an umbrella,” “fellatio 
while outside in the yard walking the dog,” and 
“fellatio while in the garage looking for the 
victim’s bicycle.” The lack of specific dates did 
not prevent defendant from supplying alibis for 
the offenses, and an indictment was not re- 
quired to state an exact date upon which an 
offense was alleged to have occurred unless the 
date of the offense was a material element of 
the offense. State v. Burgess, — 8.W.3d —, 2009 
Tenn. Crim. App. LEXIS 643 (Tenn. Crim. App. 
Aug. 10, 2009), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 217 (Tenn. Jan. 25, 2010). 


50. —Grand Jury. 

Because T.C.A. § 36-5-104(a), regarding fail- 
ure to pay child support, was a general criminal 
statute as opposed to a contempt statute, de- 
fendant was entitled to grand jury action as a 
requirement to invoke the jurisdiction of the 
trial court. The record demonstrated that de- 
fendant did not receive grand jury action and 
did not waive his right to grand jury action. 
State v. Hill, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 697 (Tenn. Crim. App. Sept. 5, 
2012). 


52. Evidence and Witnesses. 

In defendant’s child abuse case, there was no 
merit to defendant’s claim that he was unable 
to present his defense because of judicial inter- 
ference, as defendant never explained to the 
trial court that he sought to use a letter to 
impeach a witness’s testimony; further, follow- 
ing the trial court’s admonition, counsel made 
no effort to continue his examination of the 
witness. State v. Sweet, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 280 (Tenn. Crim. App. 
Apr. 15, 2008). 


53. —Right to Testify. 

In defendant’s murder case, defendant’s right 
to due process of law was not violated by the 
exclusion of statements because the statements 
were not clearly critical to the defense; witness 
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~ did not clearly admit to murdering either vic- 


tim, his alleged statements did not exculpate 
defendant, and the statements that allegedly 
provided the witness’s motive for killing the 
victim could have just as likely been aimed at 
defendant as proof at trial indicated that defen- 
dant owed the witness money and that the 
witness had threatened defendant’s mother. 
State v. Malone, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 813 (Tenn. Crim. App. Oct. 2, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 233 (Tenn. Mar. 23, 2009). 


54. —Right to Confront. 

In an attempted murder case, defendant’s 
confrontation rights were not violated, because, 
although the officer clearly questioned the vic- 
tim in order to learn about past conduct and not 
in order to address an instantaneous emer- 
gency, it could not be said that the victim, after 
suffering two gunshot wounds to the head, 
offered the statements under the objective be- 
lief that they would be prosecutorially used 
against defendant at trial. State v. Banks, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 536 
(Tenn. Crim. App. July 6, 2007), affd in part, 
rev'd in part, 271 S.W.3d 90, 2008 Tenn. LEXIS 
963 (Tenn. 2008). 

Defendant was not deprived of his constitu- 
tional right to confrontation or to present a 
defense, because defense counsel made a stra- 
tegic decision to abandon a line of questioning 
of a witness; the witness admitted that she was 
still married when she started seeing defen- 
dant, and the exclusion of testimony as to why 
the witness might have falsely told defendant 
that she worked at the motel as a prostitute did 
not undermine defendant’s defense that he 
killed the victim in self-defense. State v. Davis, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 843 
(Tenn. Crim. App. Nov. 5, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 255 (Tenn. Apr. 
7, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 258 (Tenn. Apr. 7, 2008). 

Defendant was not deprived of his constitu- 
tional right to confrontation by the denial of 
cross-examination of an expert about the effects 
of cocaine on a person who consistently abused 
the drug because the hypothetical question as 
posed required the expert to speculate that 
defendant had consistently smoked cocaine 
over the course of the day, a fact not supported 
by the evidence. State v. Davis, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 843 (Tenn. Crim. 
App. Nov. 5, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 255 (Tenn. Apr. 7, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
258 (Tenn. Apr. 7, 2008). 

Reversal of an order that concluded that a 
confidential informant was a material witness 
and that disclosure was warranted was appro- 
priate because defendants failed to establish 
that the informant, who provided information 
upon which a detective relied in seeking a 
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search warrant, but who was not present at the 
scene of, and did not participate in, the crimes 
charged, possessed any information that was 
either material or favorable to their defense. 
Rather, defendants relied on vague, conclusory 
allegations and their mere invocation of their 
rights did not automatically outweigh the pub- 
lic policies favoring the protection of confiden- 
tial informants. State v. Ostein, 293 S.W.3d 
519, 2009 Tenn. LEXIS 520 (Tenn. Aug. 20, 
2009). 

Court’s procedure of publishing exhibits im- 
mediately following a witness’s testimony did 
not affect defendant’s right to cross-examina- 
tion in any way, particularly in regard to the 
witness’s credibility, because it was apparent 
that the defense attorney thoroughly cross- 
examined both of the witnesses about the order 
of protection and the victim’s violent tenden- 
cies. State v. Howard, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 270 (Tenn. Crim. App. Apr. 
17, 2009), appeal denied, — S.W.3d —, 2009 
Tenn. LEXIS 639 (Tenn. Sept. 28, 2009). 

In a murder case, defendant’s right to con- 
frontation was not violated because the trial 
court allowed defense counsel to reveal the 
critical facts that would allow a jury to appro- 
priately draw inferences about a witness’s cred- 
ibility.. Specifically, counsel was able to reveal 
that the witness was awaiting sentencing in his 
own case, that he faced the same prosecutors, 
that he would be sentenced by the same judge, 
and that there was a range within which he 
would be sentenced. State v. Guana, — S.W.3d 
—, 2010 Tenn. Crim. App. LEXIS 547 (Tenn. 
Crim. App. June 29, 2010), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 1112 (Tenn. Nov. 
18, 2010). 

In defendant’s attempted rape case, the trial 
court’s admission of the victim’s statements to 
a deputy violated defendant’s confrontation 
rights because they were made after the 911 
call had been made, after the victim had al- 
ready spoken with a witness, and after defen- 
dant had left the premises; they were made in 
response to questions by the deputy aimed at 
discovering who the assailant was for appre- 
hension purposes. However, the error was 
harmless because DNA evidence linked defen- 
dant to the attack. State v. Parker, 350 S.W.3d 
883, 2011 Tenn. LEXIS 881 (Tenn. Sept. 28, 
2011). 

Witness’s statements were not introduced in 
violation of defendant’s right to confront wit- 
nesses because the witness’s statements were 
not offered for the truth of the matter asserted; 
defendant called the witness and silenced him 
twice, cautioning him not to speak. Defendant 
told the witness that he returned to the scene 
and could not find the gun, and therefore, the 
statements were not introduced for the truth of 
the matter asserted but rather to give context 
to defendant’s statements during the recorded 
conversations. State v. Guerrero, — S.W.3d —, 
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2011 Tenn. Crim. App. LEXIS 579 (Tenn. Crim. 
App. July 25, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 1077 (Tenn. Nov. 17, 
2011). 

Court did not err in excluding defense coun- 
sel’s line of questioning on cross-examination 
regarding allegations that a witness had sexu- 
ally harassed a male employee while employed 
at the prison because the alleged sexual harass- 
ment that defense counsel sought to elicit per- 
tained not to the victim, but an unnamed third 
party; thus, the trial court did not abuse its 
discretion in finding that such testimony was 
not relevant. At the most, it would have dis- 
credited the witness’s entire testimony, but the 
jury still would have had before it defendant’s 
own statements about killing the two victims. 
State v. Jones, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 216 (Tenn. Crim. App. Mar. 30, 
2012). 

Because the State offered no statements 
made by the deceased victim or any other 
witness who did not testify, defendant’s right to 
confront witnesses against him was not vio- 
lated. State v. Cannon, — 8.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 982 (Tenn. Crim. App. Dec. 
5, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 409 (Tenn. Apr. 10, 2018). 

Defendant’s confrontation rights were not 
violated by the limitation of cross-examination 
of the victim’s mother because regardless of 
whether her parental rights were ultimately 
terminated based upon a finding of abuse, there 
was no proof that the victim’s mother had 
anything to gain with social services by her 
testimony against defendant. State v. Craw- 
ford, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 707 (Tenn. Crim. App. Aug. 19, 20138). 

In a case involving defendants’ joint trial, the 
rule in Bruton was violated because defendant 
did not himself open the door to the testimony; 
however, the error was harmless because other 
evidence of defendant’s guilt was substantial, 
including testimony from both victims identify- 
ing defendant as a participant in the crimes. 
State v. Price, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 829 (Tenn. Crim. App. Sept. 26, 
2013), appeal denied, — S.W.3d —, 2014 Tenn. 
LEXIS 258 (Tenn. Mar. 11, 2014). 

Trial court’s erroneous refusal to allow de- 
fense counsel to cross-examine the murder vic- 
tim’s spouse about the spouse’s prior inconsis- 
tent statements to the police, which contained 
no reference to spouse’s affair, did not entitle 
defendant to relief as the statements had no 
impact on the jury’s verdicts in that the 
spouse’s alibi was established by several other 
witnesses and there was absolutely no proof 
(other than motive) tying the spouse to the 
victim’s murder, either by the spouse’s own 
hands or through the actions of another. State 
v. Bell, 480 S.W.3d 486, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), cert. denied, Bell v. 
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Tennessee, 195 L. Ed. 2d 221, 186 S. Ct. 2006, ~ 


— U.S. —, 2016 U.S. LEXIS 3192 (U.S. 2016). 
Chief medical examiner’s testimony did not 
violate defendant’s right of confrontation be- 
cause, although she did not perform the au- 
topsy, she could testify regarding her indepen- 
dent judgment, even if that judgment was 
based upon the inadmissible autopsy report of 
another doctor. State v. Hutchison, — S.W.3d 
—, 2016 Tenn. LEXIS 1 (Tenn. Jan. 14, 2016), 
substituted opinion, Hutchinson, 482 S.W.3d 
893, 2016 Tenn. LEXIS 83 (Tenn. Feb. 5, 2016). 
Autopsy report was not testimonial because 
it lacked the formality and solemnity of an 
affidavit, deposition, or prior testimony and 
was not made for the purpose of proving the 
guilt of a particular criminal defendant at trial; 
thus, its admission into evidence did not violate 
defendant’s rights under the Confrontation 
Clause. State v. Hutchison, — S.W.3d —, 2016 
Tenn. LEXIS 1 (Tenn. Jan. 14, 2016), substi- 
tuted opinion, Hutchinson, 482 S.W.3d 893, 
2016 Tenn. LEXIS 83 (Tenn. Feb. 5, 2016). 


56. ——State’s Witnesses. 

Defendant was not entitled to plain error 
relief based on the testimony of a doctor who 
did not prepare the autopsy reports because the 
law was unclear regarding expert reports and 
testimony about them and the Confrontation 
Clause; and because the plain error doctrine 
was not necessary to do substantial justice as 
defendant did not contest the causes of the 
victims’ deaths or any other conclusions or 
information contained in the autopsy reports or 
in the doctor’s testimony, and the autopsy re- 
ports and the doctor’s testimony did not impli- 
cate defendant or tie him to the homicides. 
State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 1830 
(U.S. 2015). 

Admission of the victim’s autopsy report 
through the testimony of a medical examiner 
who did not perform the autopsy did not violate 
defendant’s right to confront the witnesses 
against him because the autopsy report was not 
testimonial, as the report was not sworn to or 
certified by the medical examiner who per- 
formed it and the overall circumstances did not 
indicate that the report was made for the pur- 
pose of proving defendant’s guilt, as it did not 
reference evidence linking defendant to the 
blunt force trauma listed as the cause of death. 
State v. Hutchinson, 482 S.W.3d 893, 2016 
Tenn. LEXIS 83 (Tenn. Feb. 5, 2016). 


56.5. ——When Juror Knows State’s Wit- 
ness. 

Although there was a presumption of preju- 
dice, bias, or partiality given the juror’s connec- 
tion to the witness via work, that presumption 
was sufficiently rebutted given the testimony 
that their relationship was very distant and 
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that the juror did not harbor any actual bias, 
and abundant proof supported the evidence of 
premeditation. State v. Smith, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 5 (Tenn. Crim. 
App. Jan. 7, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 410 (Tenn. May 14, 2015). 


58. ——Codefendants. 

Defendants’ constitutional confrontation 
rights were not violated, because a trial court 
redacted from the statements of two defendants 
any mention of any other defendant. State v. 
Smith, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 873 (Tenn. Crim. App. Nov. 19, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
126 (Tenn. Feb. 25, 2008), dismissed, Jarnigan 
v. Johnson, — F. Supp. 2d —, 2015 U.S. Dist. 
LEXIS 109701 (E.D. Tenn. Aug. 17, 2015), dis- 
missed, Allen v. Parris, — F. Supp. 2d —, 2018 
U.S. Dist. LEXIS 53937 (E.D. Tenn. Mar. 30, 
2018). 


59. ——Examination of Documentary 
Evidence. 

The legislature intended to avoid any con- 
frontation clause violation by providing that 
the admissibility of test results under former 
§ 55-10-410(d) (now § 55-10-408) was depen- 
dent upon the presence of the laboratory tech- 
nician who performed the test, if subpoenaed by 
either party, and it was implicit in the statute 
that the lab technician was the state’s witness, 
whether subpoenaed or called to the stand by 
the state, or by the accused who may subpoena 
the lab technician at the state’s expense, call 
him to the stand and cross examine him as a 
hostile witness. State v. Hughes, 713 S.W.2d 58, 
1986 Tenn. LEXIS 835 (Tenn. 1986), super- 
seded by statute as stated in, State v. Kemper, 
—§.W.3d —, 2004 Tenn. Crim. App. LEXIS 845 
(Tenn. Crim. App. Sept. 30, 2004). 


61. ——Hearsay. 

In a criminal prosecution for aggravated 
rape, the victim’s medical records containing 
her out-of-court statements to emergency room 
medical personnel that she had been raped 
were nontestimonial and properly admitted un- 
der Tenn. R. Evid. 803(4); although the victim 
did not testify, defendant’s sixth amendment 
right to confrontation was not violated. State v. 
Cannon, 254 S.W.3d 287, 2008 Tenn. LEXIS 
278 (Tenn. Apr. 29, 2008). 

In a criminal prosecution for aggravated 
rape, the victim’s statements describing the 
assault to the police officers and her statements 
to the sexual assault nurse examiner were 
testimonial and were thus admitted in violation 
of defendant’s sixth amendment right of con- 
frontation; defendant had no prior opportunity 
to cross-examine the victim and she did not 
testify at trial. State v. Cannon, 254 S.W.3d 
287, 2008 Tenn. LEXIS 278 (Tenn. Apr. 29, 
2008). 
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Defendant’s confrontation rights were not 
violated by trial court admitting the victim’s 
identification of defendant as the individual 
who shot him as a non-testimonial dying decla- 
ration because there was an exception for dying 
declarations regardless of their testimonial or 
nontestimonial nature. State v. Bateman, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. Oct. 28, 2008), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 127 (Tenn. 
Mar. 23, 2009), writ denied, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 
Aug. 13, 2020). 

As it was not apparent that defendant’s wife 
intended to declare his guilt by arranging an 
interview with police officers, her conduct was 
not an “assertion” and thus did not qualify as 
hearsay; therefore, the testimony of the officers 
relating to her conduct did not violate defen- 
dant’s right of confrontation. State v. Sexton, 
368 S.W.3d 371, 2012 Tenn. LEXIS 377 (Tenn. 
May 29, 2012). 

Eyewitness’s out-of-court identification satis- 
fied the hearsay exception criteria for admis- 
sion and did not violate the Confrontation 
Clause because the eyewitness testified at trial 
and was subject to cross-examination concern- 
ing the statement. State v. Dotson, 450 S.W.3d 
1, 2014 Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), 
cert. denied, Dotson v. Tennessee, 191 L. Ed. 2d 
565, 135 8. Ct. 1535, 575 U.S. 906, 2015 U.S. 
LEXIS 1830 (U.S. 2015). 


66. ——Exceptions. 

Since the testimony of a laboratory techni- 
cian as to the results of a breath analysis test 
he performed would not have made him a 
witness “against” the defendant, former § 59- 
1049 (now T.C.A. § 55-10-408) was not uncon- 
stitutional as violation of the confrontation 
clause of U.S. Const. amend. 6 or Tenn. Const. 
art. I, § 9. State v. Robbins, 512 S.W.2d 265, 
1974 Tenn. LEXIS 479 (Tenn. 1974), overruled, 
State v. Hughes, 713 S.W.2d 58, 1986 Tenn. 
LEXIS 835 (Tenn. 1986). But see State v. 
Hughes, 713 S.W.2d 58, 1986 Tenn. LEXIS 835 
(Tenn. 1986), superseded by statute as stated 
in, State v. Kemper, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 845 (Tenn. Crim. App. Sept. 
30, 2004). 


68. —Compulsory Process. 

Defendant’s conviction for aggravated rape 
was appropriate, because there was no abuse of 
the Uniform Law to Secure the Attendance of 
Witnesses from Within or Without a State in 
Criminal Proceedings, T.C.A. § 40-17-201 et 
seq., since defendant failed to demonstrate that 
the out-of-state witness in question would have 
offered material testimony; in fact, the defense 
did not even forecast the substance of the 
witness’ testimony other than to presume that 
the witness would have testified consistently 
with the statement that he had given to the 
police at the time of the crime. State v. Graham, 
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— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 671 
(Tenn. Crim. App. Aug. 22, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 70 (Tenn. 
Feb. 4, 2008). 

Although defendant argued that the State 
circumvented his constitutional right to compel 
witnesses to testify on his behalf by charging a 
codefendant as an accomplice, which prevented 
the codefendant from being available to testify 
as a witness for defendant, the record contained 
no evidence that defendant ever desired or 
sought to have the codefendant testify on de- 
fendant’s behalf. State v. Yarbro, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 809 (Tenn. Crim. 
App. Oct. 5, 2015), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 119 (Tenn. Feb. 18, 2016). 


73. —Prisoners. 

In a murder case, defendant’s due process 
right to present a defense was not violated 
because although the declarant’s statements 
were critical to the defense, the statements 
were insufficiently reliable, and the govern- 
mental interest supporting their exclusion was 
substantially important; they were uncorrobo- 
rated statements of a fellow inmate and were 
contradicted by another statement in which he 
implicated defendant in the attack on the vic- 
tim. State v. Sanderson, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 183 (Tenn. Crim. App. 
Mar. 7, 2008). 


74. Counsel. 


75. —When Right Arises. 

Defendant’s convictions for two counts of 
first-degree felony murder and attempted ag- 
gravated robbery were proper, because defen- 
dant’s statement was not taken in violation of 
his right to counsel; also, that statement to 
police was knowingly and voluntarily given. 
State v. Tabb, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 727 (Tenn. Crim. App. Sept. 14, 
2007). 

Although defendant had been arrested in an 
unrelated aggravated robbery, his sixth amend- 
ment right to counsel had not attached in an 
unrelated, uncharged murder case. Therefore, 
his confession to the murder given voluntarily 
to the detective who had questioned him in the 
robbery case was not suppressed. State v. 
Stackhouse, — S.W.3d —, 2010 Tenn. Crim. 
App. LEXIS 954 (Tenn. Crim. App. Nov. 12, 
2010), appeal denied, — S.W.3d —, 2014 Tenn. 
LEXIS 74 (Tenn. Jan. 16, 2014). 

Nothing in the record suggested that the 
panel abused its discretion in denying the at- 
torney a continuance or that he was prejudiced, 
as he had ample notice of the hearing date and 
time to prepare his defense, plus there was no 
Sixth Amendment right to effective assistance 
of counsel in an attorney disciplinary proceed- 
ing. Mabry v. Bd. of Prof Responsibility, 458 
S.W.3d 900, 2014 Tenn. LEXIS 1046 (Tenn. Dec. 
30, 2014). 
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Defendant’s right to counsel was not violated ~ 


where, at the time he made his statements to 
his ex-wife on October 15 and 16, 2002 he had 
not been charged with the murders and there- 
fore the right to counsel had not attached as to 
those charges. State v. Willis, 496 S.W.3d 653, 
2016 Tenn. LEXIS 405 (Tenn. July 6, 2016), 
cert. denied, Willis v. Tennessee, 197 L. Ed. 2d 
466, 187 S. Ct. 1224, — U.S. —, 2017 US. 
LEXIS 1710 (U.S. Mar. 6, 2017). 


79. —Waiver. 

Defendant was not denied his constitutional 
right to counsel, because defendant never re- 
quested an attorney following his arrest or 
suggested that he wished to speak with one in 
the future, and defendant waived any right 
that had attached by signing the waiver after 
receiving the Miranda warnings. State v. 
Downey, 259 S.W.3d 7238, 2008 Tenn. LEXIS 
536 (Tenn. Aug. 15, 2008). 

In a capital murder case, defendant’s right to 
counsel was denied because the court failed to 
consider the full panoply of evidence relevant to 
whether defendant knowingly and voluntarily 
waived his right to counsel; the court allowed 
defendant to refuse to answer questions from 
his own counsel who had not yet been dis- 
charged, and in the view of counsel, defendant 
would be better served if he were not allowed to 
represent himself, as counsel was not permit- 
ted to call witnesses or present evidence on 
behalf of defendant. State v. Taylor, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 200 (Tenn. 
Crim. App. Mar. 7, 2008). 

Defendant forfeited his right to the assis- 
tance of counsel, U.S. Const. amend. 6 and 
Tenn. Const. art. 1, § 9, where defendant ver- 
bally threatened his attorney and physically 
attacked him by pushing his finger into his 
face; these actions qualified as the extremely 
serious misconduct sufficient to warrant the 
trial court’s finding. State v. Holmes, — S.W.3d 
—, 2009 Tenn. Crim. App. LEXIS 168 (Tenn. 
Crim. App. Mar. 2, 2009), rev’d, 302 S.W.3d 831, 
2010 Tenn. LEXIS 3 (Tenn. Jan. 12, 2010). 

There was no Sixth Amendment violation 
with respect to incriminating statements defen- 
dant made to his ex-wife where he failed to 
prove an explicit or implicit arrangement be- 
tween the ex-wife and law enforcement officers 
for her to act as an agent of the government in 
her January 1, 2003 meeting with defendant in 
New York, as the evidence showed that officers 
advised her not to accede to defendant’s request 
that she visit him in New York but she went 
anyway and she did not record the conversa- 
tion. State v. Willis, 496 S.W.3d 653, 2016 Tenn. 
LEXIS 405 (Tenn. July 6, 2016), cert. denied, 
Willis v. Tennessee, 197 L. Ed. 2d 466, 137 S. 
Ct. 1224, — U.S. —, 2017 U.S. LEXIS 1710 
(U.S. Mar. 6, 2017). 

Admission of incriminating statements de- 
fendant made to ex-wife did not violate his 
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Sixth Amendment rights where, by placing the 
telephone calls to his ex-wife with full knowl- 
edge that they were subject to monitoring and 
recording by the jail, defendant voluntarily, 
knowingly, and intelligently waived his rights. 
State v. Willis, 496 S.W.3d 653, 2016 Tenn. 
LEXIS 405 (Tenn. July 6, 2016), cert. denied, 
Willis v. Tennessee, 197 L. Ed. 2d 466, 137 S. 
Ct. 1224, — U.S. —, 2017 U.S. LEXIS 1710 
(U.S. Mar. 6, 2017). 


80. —Miranda Warnings. 

Defendant’s statement was not the product of 
an unconstitutional custodial interrogation, 
and therefore no Miranda warnings were nec- 
essary, because a detective did not expressly 
question defendant about the crime, but merely 
responded to defendant’s inquiry concerning 
the reason why he was arrested. State v. Davis, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 580 
(Tenn. Crim. App. July 19, 2007), affd, 266 
S.W.3d 896, 2008 Tenn. LEXIS 776 (Tenn. Oct. 
17, 2008). 

Defendant’s right to an attorney under U.S. 
Const. Amend. 6 was not violated when defen- 
dant signed a waiver of his Miranda rights, did 
not request an attorney, and did not state that 
he was in pain or on medication due to a dental 
procedure defendant was undergoing when ar- 
rested for first-degree murder; the trial court’s 
ruling implicitly accredited the testimony of the 
police officers at the suppression hearing and at 
trial while discrediting the testimony of defen- 
dant that he invoked his right to counsel and 
that he did not sign the Miranda waiver. State 
v. Perry, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 767 (Tenn. Crim. App. Sept. 28, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
58 (Tenn. Feb. 4, 2008). 

Record failed to support defendant’s claim 
that he was entitled to postconviction relief 
because the first statement given to the inves- 
tigator was gained through a two-stage inter- 
rogation process in violation of defendant’s fifth 
amendment right to be silent, and his sixth 
amendment right to counsel; investigator spe- 
cifically testified that no questioning was done 
and no statements were made by defendant 
prior to his receiving the Miranda warning. 
Ginn v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 638 (Tenn. Crim. App. July 18, 
2008). 


82. —Effective Assistance. 

While U.S. Const. amend. 6 does not grant a 
defendant the right to counsel of his own choice, 
special skills are necessary to assure adequate 
representation of defendants in death penalty 
cases; notwithstanding this fact, there is no 
presumption that counsel is ineffective because 
of lack of experience in trying a particular kind 
of case, and lack of experience does not equate 
to per se deficient performance. A successful 
claim of ineffectiveness requires more than just 
a showing that counsel was inexperienced; a 
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post-conviction petitioner must demonstrate 
with specificity that counsel made errors so 
serious that counsel was not functioning as 
counsel guaranteed the defendant by U.S. 
Const. amend. 6 and that such errors preju- 
diced the defense. Bland v. State, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 283 (Tenn. Crim. 
App. Apr. 3, 2009). 

While the inmate testified that he was not 
aware of the ramifications of the plea agree- 
ment, specifically that he was not guaranteed 
probation or release after serving 30 percent of 
his sentence, both attorneys who represented 
the inmate specifically testified that they in- 
formed the inmate of the possible sentences he 
would receive; moreover, as noted by the post- 
conviction court, interpreters were used to en- 
sure that the inmate was properly informed, 
and the court itself at the plea acceptance 
hearing explained the possible sentences to the 
petitioner. Therefore, the inmate failed to carry 
his burden of establishing that counsels were 
ineffective, and because the inmate was repre- 
sented by competent counsel who adequately 
explained the ramifications of pleading guilty, 
the inmate also failed to establish that his plea 
was not entered knowingly and voluntarily; as 
such, the inmate was not entitled to post- 
conviction relief. Rodriguez v. State, — S.W.3d 
—, 2009 Tenn. Crim. App. LEXIS 867 (Tenn. 
Crim. App. Oct. 16, 2009). 


83. ——Test. 


84. ———Tactical Considerations. 

Counsel was not ineffective for failing to 
request an instruction on second-degree mur- 
der as a lesser-included offense of premeditated 
first-degree murder, because counsel explained 
that he did not request a second-degree murder 
instruction, because it was inconsistent with 
the theory of defense: defendant said he was 
not there and there was no proof that supported 
a second-degree murder charge; defendant de- 
nied having any knowledge of or involvement in 
the shooting. Johnson v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 593 (Tenn. Crim. 
App. July 24, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 1109 (Tenn. Dec. 26, 
2007). 

In defendant’s rape case, counsel was not 
ineffective for failing to call an expert to con- 
tradict the victim’s testimony that she drank 
antifreeze, because counsel testified that he 
prepared for the case, had discussions with 
defendant about the possibility of the expert 
testifying at trial, and that they made the 
decision not to call the expert as a witness; 
counsel felt that putting the expert on the stand 
was risky, because he could testify that he was 
of the opinion that the victim was abused. 
Combs v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 597 (Tenn. Crim. App. July 26, 
2007), rehearing denied, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 


CONSTITUTION OF THE UNITED STATES 56. 


Aug. 21, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1089 (Tenn. Dec. 26, 2007). 

Decision by trial counsel with regard to 
whether evidence should be presented of the 
victim’s involvement in criminal enterprises 
was clearly one of trial strategy, which may not 
be second-guessed on appeal, and defendant 
failed to show how such testimony would have 
aided his theory of self-defense. Ginn v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 638 
(Tenn. Crim. App. July 18, 2008). 

Counsel was not ineffective for failing to 
investigate petitioner’s case because counsel 
testified that he did not think a potential wit- 
ness would make a good witness or have any- 
thing to offer that would refute the guilt of 
petitioner; court found that counsel’s decision 
not to have the witness testify was a legitimate 
trial tactic and strategy decision. Smith v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 820 (Tenn. Crim. App. Oct. 18, 2008). 

Defendant’s petition for post-conviction relief 
was properly denied where he failed to show 
that he did not receive effective assistance of 
counsel and his guilty pleas were not knowing 
and voluntary; counsel negotiated a favorable 
plea agreement and defendant told the court 
his pleas were free and voluntary. Callaway v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 840 (Tenn. Crim. App. Oct. 23, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
148 (Tenn. Feb. 17, 2009). 

Counsel was not deficient in failing to object 
to introduction of the victim’s panties at trial 
and there was no proof that the victim actually 
had an STD. Way v. State, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 897 (Tenn. Crim. App. 
Oct. 29, 2008). 

Counsel was not ineffective for failing to call 
a witness to testify at petitioner’s trial because 
counsel testified that he knew the state had a 
copy of a statement wherein the witness totally 
omitted petitioner’s involvement in his account 
of the shooting, and counsel explained that he 
believed the state’s impeachment of the witness 
would therefore both undermine the witness’s 
own testimony and damage the jury’s percep- 
tion of petitioner. Sullivan v. State, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 936 (Tenn. 
Crim. App. Dec. 3, 2008). 


84.5. —When Juror Knows State’s Wit- 
ness. 

Although there was a presumption of preju- 
dice, bias, or partiality given the juror’s connec- 
tion to the witness via work, that presumption 
was sufficiently rebutted given the testimony 
that their relationship was very distant and 
that the juror did not harbor any actual bias, 
and abundant proof supported the evidence of 
premeditation. State v. Smith, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 5 (Tenn. Crim. 
App. Jan. 7, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 410 (Tenn. May 14, 2015). 
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85. ——-—Standard of Review. 

Denial of counsel at the preliminary hearing 
was harmless, because there was no defense- 
useful information which could have been ob- 
tained at the preliminary hearing, and at trial 
defense counsel ably cross-examined the nar- 
cotics agent, revealing essentially the same 
testimony as the preliminary hearing. State v. 
McKissick, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. Oct. 1, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
80 (Tenn. Jan. 28, 2008). 


87. ——Raising Issue of Defendant’s 
Competency. 

Although trial counsel failed to present evi- 
dence of a prisoner’s psychological problems to 
the juvenile court at the prisoner’s transfer 
hearing, the record did not illustrate that the 
prisoner was prejudiced by counsel’s handling 
of the transfer hearing, or from any of counsel’s 
other alleged omissions leading up to the pris- 
oner’s acceptance of guilty pleas to four counts 
of aggravated robbery and three counts of at- 
tempt to commit aggravated robbery. Pierce v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 630 (Tenn. Crim. App. Aug. 7, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
1061 (Tenn. Nov. 19, 2007). 

In defendant’s death penalty case, counsel 
was not ineffective in the pretrial phase of 
defendant’s case, because counsel filed numer- 
ous pretrial motions on defendant’s behalf, in- 
cluding motions for discovery, for a mental 
examination, to exclude evidence, for impeach- 
ment evidence, and for a notice of an alibi 
defense; counsel estimated that he met with 
defendant at least a dozen times during the six 
months of his representation and confirmed 
that his billing records reflected he had spent 
approximately 60.15 hours on the case, and 
defendant’s compelled self-representation re- 
sulted from his own misbehavior and nothing 
else. Carruthers v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 944 (Tenn. Crim. App. 
Dec. 12, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 411 (Tenn. May 27, 2008). 

In a capital murder case, because there was 
sufficient doubt about defendant’s competency, 
counsel should have been appointed to vigor- 
ously cross-examine the state’s witnesses and 
present witnesses on behalf of defendant, who 
had previously waived his right to counsel; the 
trial court was presented with a defendant who 
was for years considered incompetent to stand 
trial and one of the state’s expert witnesses 
testified that he was unsure whether defendant 
could retain his competency under the stress of 
trial. State v. Taylor, — S.W.38d —, 2008 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. Mar. 
7, 2008). 

In a capital murder case, the trial court erred 
in failing to appoint advisory counsel because, 
although the facts of the case were not particu- 
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larly complex, the legal complexities included 
defendant’s competency, a potential insanity 
defense, and the exclusion of incriminating 
letters; advisory counsel could have addition- 
ally aided subsequently appointed counsel in 
the preparation of post-trial motions, which 
was apparently difficult considering that defen- 
dant lacked recollection of portions of the trial. 
State v. Taylor, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 7, 
2008). 


87.5. ——Jury Instructions. 

Court of criminal appeals erred in holding 
that a trial counsel’s failure to request a jury 
instruction on a lesser-included offense is never 
prejudicial to a defendant found guilty of a 
greater offense; under certain facts and circum- 
stances, a trial counsel’s failure to request a 
jury instruction on a lesser-included offense 
could be prejudicial to a defendant and entitle 
him or her to post-conviction relief based on 
ineffective assistance of counsel. Bryant v. 
State, 460 S.W.3d 513, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 18, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 


89. ——Effective Assistance Denied. 

Defendant was entitled to post-conviction re- 
lief on the basis of ineffective assistance of 
counsel, because counsel failed to timely file a 
motion for new trial, thereby depriving defen- 
dant of the right to challenge issues other than 
sufficiency of the evidence and sentencing on 
appeal. Byington v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 881 (Tenn. Crim. App. 
Nov. 26, 2007). 

Court erred in denying petitioner’s motion for 
postconviction relief where it was undisputed 
that defense counsel agreed with the state to 
modify petitioner’s sentence for assault without 
affording petitioner a guilty plea hearing at 
which petitioner was assured admonition of 
petitioner’s rights as a predicate to a knowing, 
voluntary, and intelligent plea; hence, defense 
counsel was ineffective. Thompson v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 113 
(Tenn. Crim. App. Feb. 7, 2008). 

Defendant failed to establish claims of inef- 
fective assistance of counsel by clear and con- 
vineing evidence where trial court found that 
trial counsel performed appropriate investiga- 
tion into the case, and that finding was sup- 
ported in the record; defendant failed to estab- 
lish prejudice with respect to trial counsel’s 
failure to use any or all of the prospective alibi 
witnesses at trial. Jones v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. May 28, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 736 (Tenn. Sept. 29, 
2008). 

Where counsel had affirmatively and errone- 
ously advised petitioner at sentencing that he 
could petition to remove his name from the sex 
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offender registry when in fact he could not do 
so, counsel’s performance was deficient under 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 9, and the grant of posttrial relief vacating a 
guilty plea was affirmed. Skelton v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 681 
(Tenn. Crim. App. Aug. 28, 2008). 

Counsel’s failure to investigate and present 
mitigation evidence prejudiced petitioner; it 
was probable that the introduction of the avail- 
able mitigating evidence could have tipped the 
scales in favor of a sentence less than death, 
and there was a reasonable probability that 
sentencing would have been different. Cole v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 186 (Tenn. Crim. App. Mar. 8, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
728 (Tenn. July 14, 2011). 

Petitioner was entitled to a delayed appeal 
due to his counsel’s failure to comply with Tenn. 
R. Crim. P. 37(D); although the record showed 
that petitioner was aware of his right to an 
appeal, it failed to establish that he clearly and 
unambiguously intended to waive his appellate 
rights. Rather, he attempted to contact defense 
counsel several times. Hanke v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 465 
(Tenn. Crim. App. June 22, 2011). 

Counsel was ineffective for failing to ask an 
expert directly whether petitioner lacked the 
capacity to premeditate because the law explic- 
itly permitted him to ask the “ultimate ques- 
tion” regarding whether petitioner was capable 
of forming premeditation at the time of the 
offense. However, the error did not prejudice 
petitioner because counsel rebutted the issue of 
premeditation in other ways and the evidence 
was sufficient to sustain the convictions. Mob- 
ley v. State, 397 S.W.3d 70, 2013 Tenn. LEXIS 
200 (Tenn. Feb. 21, 2013). 

Counsel was deficient in asking a witness his 
opinion of petitioner and thus allowing the 
state to introduce evidence of petitioner’s crimi- 
nal record; however, the error was harmless 
because the testimony of an accomplice specifi- 
cally identified petitioner as the person who 
killed both victims, and the physical proof at 
trial was consistent with the testimony of the 
accomplice and the other witnesses for the 
State. Eisom v. State, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 811 (Tenn. Crim. App. Sept. 
24, 2013). 

Counsel was ineffective for failing to present 
psychological mitigating evidence during sen- 
tencing, and therefore defendant’s death sen- 
tence was vacated and the case was remanded 
for a new capital sentencing hearing, where 
counsel possessed several decades worth of 
Tennessee Department of Correction records 
that habitually characterized defendant as 
mentally ill, including his diagnosis of schizo- 
phrenia. Post-conviction counsel’s experts 
opined that defendant had the reasoning skills 
of a nine or ten-year-old, they believed that 
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records showed that his brain had atrophied, 
and described his social and emotional develop- 
ment as stunted. Davidson v. State, 453 S.W.3d 
386, 2014 Tenn. LEXIS 918 (Tenn. Nov. 17, 
2014), cert. denied, Davidson v. Tennessee, 191 
L. Ed. 2d 768, 135 S. Ct. 1897, — U.S. —, 2015 
U.S. LEXIS 2976 (U.S. 2015). 


90. ——Effective Assistance Not Denied. 

Defendant failed to establish ineffective as- 
sistance in violation of his sixth amendment 
rights by clear and convincing evidence as 
required by T.C.A. § 40-30-110(f); the record 
did not preponderate against the postconviction 
court’s findings that trial counsel properly in- 
vestigated and prepared the case for trial. Cole- 
man v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 449 (Tenn. Crim. App. June 7, 
2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper, in part because he failed 
to show that he was prejudiced by his trial 
counsel’s failure to present witnesses on his 
behalf; thus, he failed to show that his counsel 
rendered ineffective assistance. Pye v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 476 
(Tenn. Crim. App. June 20, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 1028 
(Tenn. Oct. 29, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper because the inmate failed 
to meet his required burden of proof in regard 
to claims of ineffective assistance; counsel’s 
decision regarding the cross-examination of the 
victims’ therapist and not submitting the re- 
sults of the unfavorable evaluation as proof at 
the sentencing hearing were strategic deci- 
sions. Suggs v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 477 (Tenn. Crim. App. June 
20, 2007). 

Defendant failed to show by clear and con- 
vincing evidence how counsel’s supposed fail- 
ure to investigate the cause of death of the 
victim prejudiced him where counsel testified 
that he reviewed the victim’s medical files and 
concluded that the victim’s primary cause of 
death was directly attributable to the head 
injuries allegedly inflicted by defendant; defen- 
dant testified that he spent a sufficient amount 
of time communicating with defendant and his 
family about the case. Moore v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 524 (Tenn. 
Crim. App. July 2, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 594 
(Tenn. Crim. App. July 18, 2007), review or 
rehearing denied, — S.W.3d —, 2007 Tenn. 
LEXIS 1037 (Tenn. Nov. 19, 2007). 

Defendant did not prove ineffective assis- 
tance of counsel where, to obtain a conviction 
for felony murder, the state had to prove the 
underlying felony, not convict defendant of the 
robbery, and thus a double jeopardy bar to 
convicting defendant of robbery did not prohibit 
the state from offering evidence of the robbery 
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to support a felony murder conviction; defen-~ 


dant did not show by clear and convincing 
evidence that counsel’s failure to litigate the 
motion to dismiss was prejudicial. Moore v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 524 (Tenn. Crim. App. July 2, 2007), 
rehearing denied, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 594 (Tenn. Crim. App. July 
18, 2007), review or rehearing denied, — 
S.W.3d —, 2007 Tenn. LEXIS 1037 (Tenn. Nov. 
19, 2007). 

Convicted offender was properly denied post- 
conviction relief, because he did not demon- 
strate by clear and convincing evidence as re- 
quired by T.C.A. § 40-30-110(f) that he received 
ineffective assistance of counsel in violation of 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 9; although the offender challenged counsel’s 
handling of the state’s fingerprint evidence, 
counsel’s testimony at the postconviction hear- 
ing demonstrated the validity of his decisions 
regarding the evidence. Tomlin v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 573 
(Tenn. Crim. App. July 17, 2007). 

Because the presentment was not defective, 
and the grand jury issued the presentment 
some five months after the acts, the statute of 
limitations had not run on defendant’s aggra- 
vated assault charge and counsel was not de- 
fective in declining to raise this issue. Jones v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 574 (Tenn. Crim. App. July 17, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty pleas, because they were a 
voluntary and intelligent choice among alterna- 
tive courses of action, defendant understood his 
pleas, he understood the sentences he would 
receive, he was not coerced into pleading guilty, 
and he was satisfied with counsel’s representa- 
tion; counsel stated at the hearing that he 
explained the evidence the state planned to use 
to corroborate the audiotapes of the drug trans- 
actions. Sharp v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 583 (Tenn. Crim. App. 
July 23, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 811 (Tenn. Sept. 17, 2007). 

Denial of postconviction relief to the peti- 
tioner was appropriate, because the record re- 
vealed that he was fully advised of his rights, 
understood the nature and consequences of his 
guilty plea to the offense of custodial interfer- 
ence, and was satisfied with counsel’s perfor- 
mance in negotiating a favorable alternative 
sentence at the time of the plea. Ali v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 586 
(Tenn. Crim. App. July 24, 2007). 

Counsel was not ineffective for failing to 
investigate a diminished capacity defense to 
defendant’s murder charge, because counsel 
testified that defendant adamantly denied be- 
ing in the apartment or killing the victim, 
neither defendant nor his family ever indicated 
that he had mental problems, and given defen- 
dant’s denial of any participation in the crime, 
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counsel had no reason to pursue diminished 
capacity. Williams v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 590 (Tenn. Crim. App. 
July 24, 2007). 

Counsel was not ineffective in cross-examin- 
ing a witness, which resulted in testimony that 
the victim’s keys were not in the victim’s purse 
and defendant had taken the keys, because 
defendant’s father testified that the victim’s 
keys were in the purse when he gave it to the 
witness, counsel testified that the witness re- 
fused to give a statement before trial, and as 
the court noted, defendant having the victim’s 
keys was not a crucial fact in the case. Williams 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 590 (Tenn. Crim. App. July 24, 2007). 

Counsel was not ineffective for failing to 
investigate and prepare the case, because coun- 
sel testified that he met with defendant about 
ten times before trial, discussed the state’s case 
with him, hired an investigator, visited the 
crime scene, talked with defense witnesses, and 
based the theory of defense on defendant’s 
adamant claim that he did not kill the victim. 
Williams v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 590 (Tenn. Crim. App. July 
24, 2007). 

In defendant’s rape case, counsel was not 
ineffective for failing to provide evidence to the 
jury of the victim’s ulterior motive, because the 
post-conviction court determined that because 
the state developed at trial that the victim had 
a pending lawsuit against defendant and the 
adoption home, any incorrect statements by 
counsel for defendant during opening state- 
ments about payment for the victim’s story was 
harmless. Combs v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 597 (Tenn. Crim. App. 
July 26, 2007), rehearing denied, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 706 (Tenn. Crim. 
App. Aug. 21, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 1089 (Tenn. Dec. 26, 
2007). 

In defendant’s rape case, counsel was not 
ineffective, because the post-conviction court 
determined that defendant did not stand in the 
position of parent to child, but instead in the 
position of slaveholder to slave to the victim 
and that the Indiana case cited by defendant 
would not have bolstered defendant’s argument 
at trial; thus, the post-conviction court deter- 
mined that defendant failed to show prejudice 
by trial counsel’s failure to argue Indiana law to 
the jury. Combs v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 597 (Tenn. Crim. App. 
July 26, 2007), rehearing denied, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 706 (Tenn. Crim. 
App. Aug. 21, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 1089 (Tenn. Dec. 26, 
2007). 

In defendant’s rape case, counsel was not 
ineffective, because the post-conviction court 
noted that trial counsel called various wit- 
nesses on defendant’s behalf at trial in order to 
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negate the state’s theory that the victim was 
only a servant; each of the witnesses testified as 
to their perception of how the children were 
treated equally. Combs v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 597 (Tenn. Crim. 
App. July 26, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 706 
(Tenn. Crim. App. Aug. 21, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 1089 
(Tenn. Dec. 26, 2007). 

In defendant’s rape case, counsel was not 
ineffective for failing to confer with defendant 
to develop a defense, because the court found 
that defendant took many notes and had an 
active role in the development of the defense, 
and the court noted that trial counsel kept 
notes from his investigation of the case and 
even hired a private investigator out of his own 
funds in order to prepare for trial. Combs v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 597 (Tenn. Crim. App. July 26, 2007), 
rehearing denied, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 706 (Tenn. Crim. App. Aug. 
21, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 1089 (Tenn. Dec. 26, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty pleas, because counsel suc- 
cessfully attacked what she viewed as the 
weakest point in the state’s case, which allowed 
defendant to plead to a Class B felony rather 
than the charged Class A felony, and defendant 
was facing substantially more time in confine- 
ment if he proceeded to trial; defendant told 
counsel that he wanted to avoid going to trial, 
and her testimony reflected that she secured 
the best possible plea offer for him. Watson v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 603 (Tenn. Crim. App. July 27, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
958 (Tenn. Oct. 22, 2007). 

Defendant’s petition for post-conviction relief 
was properly denied where counsel was not 
ineffective by failing to hire a medical expert 
where his decision was strategic and counsel 
indicated that he believed that the state’s wit- 
ness would testify favorably for the defense and 
he was prepared to cross-examine the witness 
regarding his findings. Webster v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 615 
(Tenn. Crim. App. Aug. 6, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty plea for failure to investigate 
defendant’s case, because counsel testified that 
he investigated the leads defendant gave him, 
he discussed the victim’s prior misstatements 
and possible impeachment evidence with defen- 
dant, and he advised defendant that the state 
had a compelling case; the evidence established 
that defendant had secretly videotaped the 
12-year-old victim so he could view the private 
areas of her body and admitted to a detective 
that he was a voyeur. Clark v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 637 (Tenn. 
Crim. App. Aug. 6, 2007). 
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Counsel was not ineffective for failing to 
interview potential defense witnesses who 
could have impeached the victim’s credibility 
because the court found that the witnesses’ 
testimony would not have impeached the vic- 
tim’s testimony, concluding that the victim’s 
various statements described the different 
manners in which defendant committed the 
rapes on the three separate occasions. Clark v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 637 (Tenn. Crim. App. Aug. 6, 2007). 

Counsel was not ineffective for failing to 
investigate a separate case in which the victim 
alleged that another person had sexually as- 
saulted her only a few weeks prior to defen- 
dant’s assault of the victim, because the court 
concluded that counsel obtained the court file, 
ascertained that the other person confessed to 
the molestation, and that the case was disposed 
of. Clark v. State, — S.W.38d —, 2007 Tenn. 
Crim. App. LEXIS 637 (Tenn. Crim. App. Aug. 
6, 2007). 

Counsel was not ineffective for failing to 
employ expert services in investigating the 
case, because defendant failed to call a witness 
at the post-conviction hearing to establish that 
the witness’s testimony would have benefitted 
him; defendant failed to demonstrate that he 
could have found a pediatrician who would 
have testified that the medical evidence indi- 
cated that he did not digitally penetrate the 
victim. Clark v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 637 (Tenn. Crim. App. Aug. 
6, 2007). 

Pursuant to T.C.A. § 40-30-110(f), the post- 
conviction court properly denied defendant’s 
petition for relief as defendant failed to prove 
ineffective assistance of counsel; trial counsel 
presented defenses and made informed strate- 
gic decisions, and his performance was not 
below constitutional standards. Roland v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 651 (Tenn. Crim. App. Aug. 16, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
38 (Tenn. Jan. 28, 2008). 

Inmate’s claim that his trial counsel’s perfor- 
mance was deficient and prejudicial for failing 
to investigate and interview an alleged alibi 
witness was without merit, because the inmate 
did not present the alleged alibi witnesses in 
support of his petition for postconviction relief, 
and therefore he failed to show by clear and 
convincing evidence that counsel’s performance 
was either deficient or prejudicial. Sims v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 657 (Tenn. Crim. App. Aug. 15, 2007). 

Inmate failed to show by clear and convincing 
evidence that trial counsel’s failure to obtain a 
copy of the audiotape of the victim’s emergency 
telephone call to the university’s police depart- 
ment constituted deficient performance, be- 
cause the record showed that counsel and his 
investigator attempted to obtain a copy of the 
recording but none was available because it 
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had been recorded over pursuant to the police 
department’s policy. Sims v. State, —S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 657 (Tenn. Crim. 
App. Aug. 15, 2007). 

Counsel was not ineffective for failing to 
inform defendant as to the nature and conse- 
quences of his guilty plea, because defendant’s 
guilty plea colloquy demonstrated that he 
agreed that he himself had read the plea agree- 
ment, counsel had fully explained his guilty 
plea, and the trial court explained both the 
charges and the sentences. Barnett v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 662 
(Tenn. Crim. App. Aug. 20, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 1064 
(Tenn. Nov. 19, 2007). 

Counsel was not ineffective for failing to 
adequately investigate the facts of defendant’s 
case before he pleaded guilty, because defen- 
dant admitted that trial counsel met with him 
to review his interview with the police and to go 
over the plea agreement, counsel testified that 
she met with defendant several times, and 
defendant also admitted that he confessed to 
the crime in a statement to the police. Barnett 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 662 (Tenn. Crim. App. Aug. 20, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
1064 (Tenn. Nov. 19, 2007). 

Counsel was not ineffective for failing to have 
defendant undergo mental health screenings 
before pleading guilty, because trial counsel 
testified that at her initial meeting with defen- 
dant, she found him to be despondent; however, 
at the preliminary hearing he was alert and 
was able to speak cogently with counsel regard- 
ing his case, and counsel believed defendant to 
be competent throughout her representation of 
him. Barnett v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 662 (Tenn. Crim. App. Aug. 
20, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 1064 (Tenn. Nov. 19, 2007). 

Defendant did not show that he was entitled 
to post-conviction relief, as under the sixth 
amendment he did not show ineffective assis- 
tance of counsel; defendant did not establish 
his claims relative to counsel’s investigation of 
a witness, he did not present the witness at the 
post-conviction hearing to corroborate his claim 
that the witness’s testimony would have as- 
sisted his defense, and any speculation that 
defendant may have had about the content of 
the witness’s testimony was not sufficient clear 
and convincing proof to support a claim for 
post-conviction relief. Beasley v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 663 
(Tenn. Crim. App. Aug. 20, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 92 (Tenn. 
Jan. 28, 2008). 

Post-conviction court properly determined 
that trial counsel’s representation was neither 
deficient nor prejudicial where counsel’s failure 
to request an instruction amounted to harmless 
error, and defendant could not change theories 
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from the trial court to the appellate court; 
defendant did not meet his burden of demon- 
strating either that appellate counsel’s perfor- 
mance was deficient or that he was prejudiced 
by appellate counsel’s representation. Cammon 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 673 (Tenn. Crim. App. Aug. 23, 2007). 

Counsel was not ineffective for failing to offer 
proof through another expert after the defense 
was unexpectedly confronted with the testi- 
mony of a rebuttal expert near the end of 
defendant’s proof, because the defense had al- 
ready put on proof through the testimony of 
their expert, which they considered damaging 
to the state’s case. Dellinger v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 682 (Tenn. 
Crim. App. Aug. 28, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 832 
(Tenn. Crim. App. Oct. 12, 2007). 

Defendant failed to show that counsel were 
deficient in failing to present additional expert 
proof, because at trial both parties presented 
expert opinions on the length of time the victim 
had been dead when his body was found; the 
trial court found that the issue of time of death 
involved a classic case of conflicting expert 
testimony. Dellinger v. State, —S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 682 (Tenn. Crim. App. 
Aug. 28, 2007), rehearing denied, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 832 (Tenn. Crim. 
App. Oct. 12, 2007). 

Counsel was not ineffective in defendant’s 
capital murder case for incorrectly explaining 
the purpose or scope of mitigation evidence to 
the jury, because counsel told the jury that he 
wanted to emphasize what he hoped would be 
viewed as positive things about defendant, and 
in summarizing the mitigation evidence, coun- 
sel focused on such factors as the defendant’s 
childhood of poverty and harsh discipline, his 
limited education, and the tragedies that defen- 
dant had endured in the accidental deaths of 
two of his children. Dellinger v. State, —S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 682 (Tenn. 
Crim. App. Aug. 28, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 832 
(Tenn. Crim. App. Oct. 12, 2007). 

Defendant’s post-conviction petition was 
properly denied where he failed to substantiate 
his claim that trial counsel had not adequately 
prepared a defense for his evading arrest 
charge; defendant did not demonstrate that 
trial counsel’s representation constituted defi- 
cient performance, as well as any resulting 
prejudice. Burke v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 696 (Tenn. Crim. App. 
Aug. 29, 2007). 

Post-conviction relief was properly denied in 
a case related to rape, because defendant failed 
to prove ineffective assistance of counsel due to 
counsel’s failure to call potential witnesses, as 
defendant presented no proof about the sub- 
stance of the individuals’ potential testimony, 
counsel concluded that four of the potential 
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witnesses would not have provided testimony 
favorable to defendant, and counsel did not 
have enough information to locate a fifth poten- 
tial witness. Adams v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 699 (Tenn. Crim. App. 
Sept. 4, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate under T.C.A. § 40- 
30-110(f), because he failed to prove that his 
trial counsel was ineffective; notwithstanding 
the victim’s photographic identification of the 
inmate, there was ample proof, including the 
inmate’s own testimony, that placed him at the 
victim’s house and connected him to the crimes, 
and thus his argument that his trial counsel 
was ineffective for failing to challenge the vic- 
tim’s identification of the inmate from a photo- 
graphic lineup was without merit. State v. 
Barnes, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 702 (Tenn. Crim. App. Sept. 4, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
63 (Tenn. Feb. 4, 2008). 

Dismissal of the inmate’s petition for post- 
conviction relief was appropriate, because he 
failed to prove that he received ineffective as- 
sistance of counsel; the inmate failed to present 
evidence that an insanity defense could have 
been supported or that he would not have pled 
guilty if further medical examination had been 
conducted. Williams v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 709 (Tenn. Crim. App. 
Sept. 7, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 56 (Tenn. Jan. 28, 2008). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate, because the appel- 
late court was unable to find that the inmate’s 
counsel’s failure to appeal the exclusion of 
testimony from a witness was anything other 
than reasonable strategy; additionally, nothing 
indicated that the outcome of the inmate’s trial 
would have been different had two other wit- 
nesses testified. Lovins v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 726 (Tenn. Crim. 
App. Sept. 14, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 127 (Tenn. Feb. 25, 
2008). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate, because he failed to 
prove that his counsel was ineffective; the in- 
mate failed to show that additional visits with 
counsel would have made a difference in the 
outcome of the trial or that the meetings that 
actually did occur were not adequate. Anderson 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 753 (Tenn. Crim. App. Sept. 21, 2007). 

Where petitioner pled guilty to aggravated 
robbery and two counts of second degree mur- 
der, he was not entitled to post-conviction re- 
lief, because he failed to prove that counsel 
rendered deficient performance under Tenn. 
Const. art. I, § 9; counsel investigated the case, 
considered potential defenses, and fully ex- 
plained the plea agreement to petitioner. Mar- 
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tin v. State, —S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Sept. 28, 2007). 

Defendant’s single drug sale was enough to 
establish probable cause to obtain a search 
warrant and counsel was not ineffective for 
failing to raise that argument at the suppres- 
sion hearing, because defendant’s selling co- 
caine to an informant while standing in the 
doorway of his home was an illegal act. Ste- 
phens v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 777 (Tenn. Crim. App. Oct. 3, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 118 (Tenn. Feb. 25, 2008). 

Counsel was not ineffective for failing to raise 
on direct appeal that the trial court should have 
made a determination as to whether defendant 
properly received a copy of the search warrant 
because an officer testified that he left a copy of 
the warrant with defendant; in denying the 
motion to suppress, the trial court stated that it 
was satisfied that the search warrant was in 
accordance with the law, and although the trial 
court did not expressly state that defendant 
had properly received a copy of the warrant, the _ 
trial court obviously believed the officer’s testi- 
mony over that of defendant. Stephens v. State, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 777 
(Tenn. Crim. App. Oct. 3, 2007), appeal denied, 
— $.W.3d —, 2008 Tenn. LEXIS 118 (Tenn. Feb. 
25, 2008). 

Counsel was not ineffective for refusing to 
introduce evidence pertaining to the victim’s 
alleged sexual abuse of defendant, because if 
defendant refused to testify about the victim’s 
alleged sexual abuse, the testimony of the other 
witnesses on that subject was inadmissible; 
that conclusion was buttressed by the trial 
court’s ruling in limine excluding the testimony 
of defendant’s mother and stepbrother on rel- 
evance grounds. Dodd v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 800 (Tenn. Crim. 
App. Oct. 10, 2007). 

Counsel was not ineffective for failing to fully 
explain the ramifications of defendant’s deci- 
sion not to testify, because at an in camera 
hearing, counsel advised defendant that she 
had an absolute right not to testify, that if she 
chose not to testify the court would tell the jury 
that they could not use that fact against her, 
and that she also had a right to testify on her 
own behalf. Dodd v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Oct. 10, 2007). 

Trial counsel did not render ineffective assis- 
tance of counsel because counsel testified that 
he handled more than 100 criminal cases and 
the trial court found counsel’s testimony re- 
garding his qualifications as a criminal defense 
attorney to be credible, counsel testified that he 
made numerous attempts to speak with defen- 
dant on the telephone and while they may have 
only met in person on three or four occasions, 
they did in fact speak on the telephone, and 
counsel testified that he gave defendant a copy 
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of the indictment and discussed the results of 
the discovery motion with defendant. Boales v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 808 (Tenn. Crim. App. Oct. 17, 2007). 

Defendant failed to meet his burden of clear 
and convincing proof for post-conviction relief 
under T.C.A. § 40-30-110(f) when defendant’s 
guilty plea to second degree murder was not the 
result of ineffective assistance of counsel, be- 
cause: (1) Counsel did not err in failing to 
investigate an alibi witness who was a victim of 
the aggravated robbery and who would have 
testified against the inmate; (2) The petition to 
enter a plea of guilty clearly outlined the con- 
sequences of the guilty plea, including the re- 
quirement that the sentence be served at 100 
percent; (3) Defendant acknowledged his signa- 
ture on that document; and (4) As a result of the 
guilty plea, defendant avoided a life sentence 
for felony murder and escaped any conviction 
for the attempt to commit especially aggra- 
vated robbery. Gordon v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 811 (Tenn. Crim. 
App. Oct. 12, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 163 (Tenn. Mar. 3, 2008). 

Counsel was not ineffective for failing to 
failed to follow recommendations for follow-up 
services related to defendant’s competency to 
stand trial, because a mental health evaluator 
stated that the staff was of the opinion that 
defendant’s condition was such that he was 
capable of adequately assisting in his defense 
in a court of law; while the letter also stated 
that the staff recommended follow-up services 
related to competency to stand trial, defendant 
offered no proof as to what those services were. 
McCauley v. State, — S.W.38d —, 2007 Tenn. 
Crim. App. LEXIS 835 (Tenn. Crim. App. Oct. 
29, 2007). 

Counsel was not ineffective for failing to 
consult with an expert to determine the effect 
that defendant’s failure to take his psychiatric 
medicines had on his mental state at the time of 
the offense, because counsel arranged for defen- 
dant to receive a mental health evaluation, and 
it indicated that defendant did not meet the 
criteria for an insanity defense; furthermore, 
the trial court found that counsel considered 
the necessity for a second evaluation, and after 
weighing the facts, determined that it was not 
necessary under the circumstances. McCauley 
v. State, — S.W.8d —, 2007 Tenn. Crim. App. 
LEXIS 835 (Tenn. Crim. App. Oct. 29, 2007). 

Counsel was not ineffective for failing to 
request lesser included offense instructions, 
because the defense was that defendant was 
not present during the shooting, defendant ac- 
knowledged that the trial strategy revolved 
around him having no involvement in the 
crime, and therefore it was not in defendant’s 
best interest to argue several alternative theo- 
ries; based on the proof presented at trial and 
the agreed upon trial strategy, counsel made 
the tactical decision not to request lesser in- 
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cluded offenses. Williams v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 869 (Tenn. Crim. 
App. Nov. 16, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 301 (Tenn. Apr. 14, 2008). 

Counsel was not ineffective for failing to 
interview witnesses who observed the events 
leading up to the shooting incident, because 
while both witnesses testified at the postconvic- 
tion hearing that they were present during an 
earlier fight, they both acknowledged that they 
did not see the shooting; testimony that defen- 
dant got into a fight with the victim prior to 
shooting him was presented by state witnesses 
at trial, and the witnesses’ testimony might 
have proven harmful to defendant’s case be- 
cause their testimony could have been used by 
the state to show motive and thereby bolster its 
case that defendant acted with premeditation 
when he shot the victim. Welch v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 870 
(Tenn. Crim. App. Nov. 16, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 828 
(Tenn. Oct. 27, 2008). 

In an especially aggravated robbery case, 
counsel was not ineffective for failing to request 
an instruction on aggravated assault as a 
lesser-included offense of especially aggravated 
robbery, because the undisputed proof showed 
that defendant was part of a plan to rob the 
victim; no proof was presented to establish a 
second motive for the attack on the victim. 
Johnson v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 888 (Tenn. Crim. App. Nov. 
28, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 119 (Tenn. Feb. 25, 2008). 

Appellate counsel was not ineffective for fail- 
ing to raise an appellate issue regarding the 
existence of probable cause for defendant’s war- 
rantless arrest, because prior to the arrest 
police were able to corroborate anonymous in- 
formation that defendant’s car was still at the 
scene; therefore, the evidence supported the 
determination that the police had probable 
cause to believe that defendant was culpable in 
the murders of the victims. Buford v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 891 
(Tenn. Crim. App. Nov. 30, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 295 
(Tenn. Apr. 14, 2008). 

Trial counsel was not ineffective for failing to 
raise inconsistencies in an officer’s testimony at 
a motion to suppress, because counsel thor- 
oughly cross-examined the officer on the fact 
that an informant gave inconsistent state- 
ments; although counsel did not cross-examine 
the officer in detail about each inconsistency, 
counsel clearly established that the informant’s 
statements to the officer were inconsistent. 
Buford v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 891 (Tenn. Crim. App. Nov. 30, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 295 (Tenn. Apr. 14, 2008). 

Trial counsel was not ineffective for failing to 
include in defendant’s motion to suppress a 
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claim that defendant was subjected to an un- 
reasonable delay in being brought before a 
magistrate after his warrantless arrest, be- 
cause the postconviction court found that de- 
fendant was arrested around noon, he was 
advised and signed a waiver of rights form at 
12:55 p.m., the investigation concluded and a 
written statement was taken beginning at 7:21 
p.m. and concluding at 9:15 p.m.; the next day 
the affidavit of complaint was filed and defen- 
dant was taken before a magistrate. Buford v. 
State, — S.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 891 (Tenn. Crim. App. Nov. 30, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
295 (Tenn. Apr. 14, 2008). 

In a child rape case, counsel was not ineffec- 
tive for failing to investigate defendant’s level 
of competence, because counsel’s testimony was 
that he did not seek a mental evaluation of 
defendant because he did not have reason to 
question defendant’s competency, and because 
he feared raising the issue of defendant’s men- 
tal health would alert the state to proof that 
defendant had a history of committing sexual 
abuse. Rye v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 897 (Tenn. Crim. App. Nov. 
30, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty plea, because it was entered 
voluntarily and knowingly; the trial court ad- 
vised defendant of the terms of the plea and of 
her rights, and defendant acknowledged her 
understanding of the plea and her rights and 
her satisfaction with counsel. Hicks v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 909 
(Tenn. Crim. App. Dec. 4, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty plea, because counsel’s testi- 
mony established that he met with defendant 
eight to ten times, reviewed the evidence in the 
case, and explained in great detail that defen- 
dant’s being sent to a drug rehabilitation center 
was contingent upon his still being in the 
county jail at the end of the year, which was a 
condition beyond his or the state’s control; the 
transcript of the guilty plea hearing revealed 
that the trial court also fully explained the 
conditions required for defendant to be sent to 
drug rehabilitation. Mitchell v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 934 (Tenn. 
Crim. App. Dec. 10, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 221 (Tenn. Apr. 7, 
2008). 

In defendant’s death penalty case, appellate 
counsel was not ineffective for failing to raise as 
an issue on appeal the trial court’s failure to 
give an alibi instruction, because the witness’s 
testimony that he had seen defendant in the 
early morning hours of the day before he first 
heard news reports about the victims’ murders 
was not sufficient to warrant an alibi instruc- 
tion; the witness was unable to recall the 
month or even the day of the week that the 
events transpired, and the testimony merely 
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established that the witness saw defendant for 
only a few minutes on an undetermined night 
sometime before the witness heard the news 
about the victims’ disappearance. Carruthers v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 944 (Tenn. Crim. App. Dec. 12, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
411 (Tenn. May 27, 2008). 

In defendant’s death penalty case, appellate 
counsel was not ineffective for failing to raise as 
an issue on appeal the impaneling of an anony- 
mous jury and extra courtroom security, be- 
cause the trial court had ample reasons to 
believe that it was a case in which the jurors 
needed to be protected; the record revealed that 
one of the codefendants had been found hanged 
in his cell prior to trial and defendant had 
repeatedly threatened his counsel and their 
families. Carruthers v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 944 (Tenn. Crim. 
App. Dec. 12, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 411 (Tenn. May 27, 2008). 

Defendant was not constructively denied 
counsel in his death penalty case, because pre- 
trial counsel met regularly with defendant, 
appeared at numerous pretrial report hearings, 
reviewed discovery, filed and argued numerous 
substantive pretrial motions, and interviewed a 
number of potential witnesses. Carruthers v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 944 (Tenn. Crim. App. Dec. 12, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
411 (Tenn. May 27, 2008). 

In defendant’s death penalty case, appellate 
counsel was not ineffective for failing to raise 
on appeal the trial court’s alleged interference 
with defendant’s relationship with an expert 
witness, because defendant did not present the 
expert as a witness during the penalty stage of 
the trial, when his testimony that the two male 
victims were not buried alive and the female 
victim was probably unconscious at the time of 
her burial might have been relevant to refute 
the aggravating circumstance that the murders 
were especially heinous, atrocious, or cruel; 
therefore, defendant did not meet his burden of 
showing that appellate counsel was deficient in 
not raising that issue on appeal Carruthers v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 944 (Tenn. Crim. App. Dec. 12, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
411 (Tenn. May 27, 2008). 

In defendant’s death penalty case, appellate 
counsel was not ineffective for failing to raise as 
an issue on appeal the trial court’s failure to 
inquire into the alleged bias of a juror, because 
there were no allegations that the juror dis- 
liked defendant’s mother or had called the 
police to complain about various activities of 
defendant’s family members; there was no 
proof that the juror knew or recognized defen- 
dant, and the trial court relayed the informa- 
tion regarding the identification of the juror as 
a neighbor to all the parties, including defen- 
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dant. Carruthers v. State, — S.W.3d —, 2007 


Tenn. Crim. App. LEXIS 944 (Tenn. Crim. App. 
Dec. 12, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 411 (Tenn. May 27, 2008). 

Counsel was not ineffective for failing to 
prevent petitioner from being cross-examined 
during his sentencing allocution, because the 
prosecutor’s improper cross-examination did 
not reveal any evidence not already on record, 
and the court considered petitioner’s allocution 
statements when re-sentencing him but none- 
theless enhanced petitioner’s sentence by five 
years based on his previous history of criminal 
convictions and the fact that he had committed 
a felony while on probation. Carter v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 972 
(Tenn. Crim. App. Dec. 12, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 224 
(Tenn. Apr. 7, 2008). 

Counsel was not ineffective for failing to 
subpoena a detective to testify on petitioner’s 
behalf, because counsel testified that he made 
no guarantees to petitioner with respect to the 
outcome of the sentencing hearing and specifi- 
cally informed him that his substantial crimi- 
nal record made it unlikely that the trial court 
would order concurrent sentencing; addition- 
ally, the detective’s testimony was unnecessary 
since the state did not contest the fact that 
petitioner had cooperated with the authorities. 
Johnson v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 978 (Tenn. Crim. App. Nov. 
15, 2007). 

Counsel was not ineffective in relation to the 
voluntariness of petitioner’s guilty plea, be- 
cause the transcript of the guilty plea hearing 
reflected that petitioner responded appropri- 
ately when asked if he understood the various 
constitutional rights as described by the trial 
court, if he understood he was waiving certain 
rights by pleading guilty, whether he under- 
stood his guilty plea, and whether he was 
entering his plea knowingly and voluntarily. 
Johnson v. State, — S.W.38d —, 2007 Tenn. 
Crim. App. LEXIS 978 (Tenn. Crim. App. Nov. 
15, 2007). 

Counsel was not ineffective by failing to pres- 
ent evidence of juvenile petitioner’s mild men- 
tal retardation at a transfer hearing because 
counsel stated that although she could not 
recall specifically what occurred at the hearing, 
if petitioner or his mother had made her aware 
of petitioner’s mental retardation, she would 
have made the court aware of the issue. Wright 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 18 (Tenn. Crim. App. Jan. 9, 2008). 

Court properly denied petitioner’s request for 
a delayed appeal because the record supported 
the determination that counsel had properly 
informed petitioner of his right to appeal, and 
counsel told the trial court during the postcon- 
viction proceeding that he had informed peti- 
tioner of his right to appeal. Dykes v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 19 
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(Tenn. Crim. App. Jan. 10, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 346 
(Tenn. Apr. 28, 2008). 

Counsel was not ineffective because counsel 
visited with petitioner several times, discuss- 
ing both a separate pending rape charge and 
the instant robbery charge, petitioner admitted 
committing the robbery, and he only requested 
that counsel attempt to reduce the offense to 
shoplifting and aggravated assault; as a result 
of that request, counsel focused the majority of 
his attention on petitioner’s rape charges. Mer- 
ritt v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 34 (Tenn. Crim. App. Jan. 22, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 377 (Tenn. May 27, 2008). 

Counsel was not ineffective in his communi- 
cation with petitioner because counsel received 
many letters from petitioner and wrote peti- 
tioner back on four occasions; counsel visited 
petitioner in jail twice and the two met at each 
of petitioner’s multiple court appearances. 
Dickerson v. State, — S.W.8d —, 2008 Tenn. 
Crim. App. LEXIS 52 (Tenn. Crim. App. Jan. 4, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 334 (Tenn. Apr. 28, 2008). 

Counsel was not ineffective for failing to 
adequately investigate petitioner’s case be- 
cause petitioner did not provide any evidence to 
show how interviewing witnesses would have 
benefitted him; additionally, petitioner did not 
show that further testing of the drugs found or 
viewing the buy money would have aided his 
defense, and he did not offer evidence to show 
that the chain of custody was in any way 
compromised. Dickerson v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 52 (Tenn. Crim. 
App. Jan. 4, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 334 (Tenn. Apr. 28, 2008). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because it was volun- 
tary and intelligent, counsel advised petitioner 
about the risks of going to trial, petitioner was 
facing 15 to 60 years in prison, counsel advised 
petitioner that his co-defendants had become 
state witnesses, and that the buy money was 
found on petitioner; the trial court asked peti- 
tioner if the plea was freely and voluntarily 
made, if he had been informed of the elements 
of the crime, the burden of proof, and defenses. 
Dickerson v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 52 (Tenn. Crim. App. Jan. 4, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 334 (Tenn. Apr. 28, 2008). 

In petitioner’s rape of a child case, counsel 
was not ineffective for failing to contact certain 
witnesses that petitioner contended would have 
been beneficial to his cause at trial because 
petitioner failed to call any of the proposed 
witnesses during the post-conviction hearing 
and failed to show any prejudice. Zukowski v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 60 (Tenn. Crim. App. Jan. 9, 2008), 
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appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
375 (Tenn. May 12, 2008). 

In a rape of a child case, counsel was not 
ineffective for failing to investigate petitioner’s 
medical records that could have shown his 
inability to commit the crimes because counsel 
testified that petitioner did not assert his injury 
as a defense to the charges while counsel was 
preparing for trial, and petitioner did not pro- 
vide any medical records on appeal and pre- 
sented none during the post-conviction hearing. 
Zukowski v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 60 (Tenn. Crim. App. Jan. 9, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 375 (Tenn. May 12, 2008). 

Counsel was not ineffective for failing to file a 
motion for speedy trial because the post-convic- 
tion court found that there was no evidence 
that any witnesses died or otherwise became 
unavailable because the trial did not occur 
sooner; additionally, petitioner was ultimately 
acquitted of aggravated rape, a Class A felony, 
and the jury instead found petitioner guilty of 
the lesser offenses of misdemeanor assault. 
State v. Bates, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 101 (Tenn. Crim. App. Feb. 21, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 489 (Tenn. June 23, 2008). 

Counsel was not ineffective for failing to 
adequately meet with petitioner because trial 
counsel spoke with petitioner on the phone 
about ten times in preparing for trial, and they 
further convened to discuss the case in a hold- 
ing cell area in the courthouse before court 
appearances by petitioner; trial counsel testi- 
fied that he actually preferred to meet with his 
clients in the holding cell area because he 
believed it was more convenient and private 
than a jail visit. State v. Bates, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 101 (Tenn. Crim. 
App. Feb. 21, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 489 (Tenn. June 23, 
2008). 

Counsel was not ineffective for failing to 
obtain a DNA expert for the defense because 
counsel testified that the DNA evidence relied 
upon by the state was largely inconclusive as to 
the victim’s assertions regarding the kidnap- 
ping and rape charges, and he believed that an 
independent DNA expert was not necessary. 
State v. Bates, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 101 (Tenn. Crim. App. Feb. 21, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 489 (Tenn. June 23, 2008). 

Counsel was not ineffective for failing to 
utilize an investigator to help locate potential 
witnesses because the post-conviction court 
found that the photos of the victim taken at the 
police department the morning of the attack 
were so compelling that even though the jury 
might have found she initially consented to 
being tied up, she did not consent to the extent 
of the restraint and the physical injuries she 
suffered; even if the defense had called five 
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witnesses instead of two to testify that the 
victim liked rough sex and liked to be tied up, 
the court did not believe the jury would have 
reached a different verdict. State v. Bates, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 101 
(Tenn. Crim. App. Feb. 21, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 489 
(Tenn. June 23, 2008). 

Counsel was not ineffective for failing to 
object when the state questioned petitioner 
about specific incidents of conduct because the 
shooting was caught on camera, and there was 
no reason to conclude that there was a prejudi- 
cial effect on petitioner; the question served to 
highlight the fact that the shooting was com- 
pletely at odds with petitioner’s prior conduct, 
and thus a hearing would have similarly re- 
sulted in the question being allowed. Smart v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 119 (Tenn. Crim. App. Feb. 4, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
693 (Tenn. Sept. 15, 2008). 

Counsel was not ineffective for failing to 
prevent the eyewitness store clerk from testify- 
ing that petitioner told her that the victim 
robbed him and that petitioner would be going 
to jail instead of the victim because although it 
was prejudicial to petitioner because it pro- 
vided support for the state’s theory that the 
murder was premeditated, it was in no way 
unfairly prejudicial. Smart v. State, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 119 (Tenn. 
Crim. App. Feb. 4, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 693 (Tenn. Sept. 
15, 2008). 

Counsel was not ineffective for not present- 
ing petitioner’s landlord as a witness at trial 
because the fault of the landlord not being 
called lay with petitioner, as petitioner had not 
given counsel adequate contact information for 
the landlord in time to ensure his appearance 
at court; moreover, even if the landlord had 
testified, his recitation of the amount owed for 
rent did not negate the fact that petitioner was 
found with a marketable quantity of drugs on 
him. Graves v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 120 (Tenn. Crim. App. Feb. 
22, 2008). 

Counsel’s failure to insist on a jury-out hear- 
ing did not constitute ineffective assistance 
because while on the stand petitioner admitted 
that he had no problem answering the jurors’ 
questions; additionally, counsel testified that he 
thought the questions were innocuous enough, 
and nothing in petitioner’s brief showed preju- 
dice. Graves v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 120 (Tenn. Crim. App. Feb. 
22, 2008). 

When the post-conviction petitioner pled 
guilty to possession of over .5 grams of cocaine 
with the intent to sell, he did not receive 
ineffective assistance of counsel, as his trial 
counsel’s testimony established that there were 
no pertinent questions at the suppression hear- 
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ing that he failed to ask, he explained in detail 
the trial court’s suppression ruling to the peti- 
tioner, and he went over with the petitioner the 
pros and cons of proceeding to trial versus 
accepting the plea agreement, including the 
greater punishment the petitioner faced if con- 
victed of selling drugs in a school zone. Cart- 
wright v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 143 (Tenn. Crim. App. Feb. 14, 
2008). 

In a murder case, counsel was not ineffective 
for failing to independently test the bullets 
because counsel could not have secured inde- 
pendent testing of the bullets at the time of 
trial; testimony revealed that the FBI was the 
only organization or lab conducting such a test 
at that time and the state presented two ex- 
perts that both tied petitioner to the bullets. 
Lowe v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 176 (Tenn. Crim. App. Mar. 10, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 610 (Tenn. Aug. 25, 2008). 

In a murder case, counsel was not ineffective 
for failing to test bloody shorts worn by a 
witness because although petitioner was not 
given funds to test the shorts at the post- 
conviction stage, he could have questioned the 
witness at the post-conviction hearing as to 
whose blood was on the shorts, which he failed 
to do. Lowe v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 176 (Tenn. Crim. App. Mar. 
10, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 610 (Tenn. Aug. 25, 2008). 

Under the sixth amendment and Tenn. 
Const. art. I, § 9, defendant did not show 
ineffective assistance of counsel as a discrep- 
ancy of a street name in the indictment did not 
affect his guilty plea and counsel adequately 
represented defendant; defendant did not prove 
any prejudice from counsel’s alleged deficien- 
cies in representation. Smotherman v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 182 
(Tenn. Crim. App. Mar. 7, 2008), appeal dis- 
missed, — S.W.3d —, 2008 Tenn. LEXIS 514 
(Tenn. July 14, 2008). 

Defendant failed to establish his claims of 
ineffective assistance of counsel by clear and 
convincing evidence where the trial court found 
that trial counsel performed an appropriate 
investigation into the case and that finding was 
supported in the record, and that certain mo- 
tions were not appealed did not per se entitle 
defendant to relief; defendant failed to estab- 
lish prejudice with respect to trial counsel’s 
failure to use any or all of the prospective alibi 
witnesses at trial. Miller v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 189 (Tenn. Crim. 
App. Feb. 25, 2008). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive under the sixth amendment, where defen- 
dant failed to show that counsel was ineffective 
or that he had been prejudiced by counsel’s 
actions. Hardy v. State, — S.W.3d —, 2008 
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Tenn. Crim. App. LEXIS 190 (Tenn. Crim. App. 


Mar. 4, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 640 (Tenn. Aug. 25, 2008). 

Counsel was not ineffective for failing to 
secure an immunity agreement for petitioner 
because counsel’s testimony established that 
an agreement was made with federal and state 
prosecutors that nothing petitioner said would 
be used against him, and the state would have 
been able to prosecute petitioner for the mur- 
ders based on information supplied by a wit- 
ness. Odom v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 195 (Tenn. Crim. App. Mar. 
3, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 479 (Tenn. June 23, 2008). 

Counsel was not ineffective in relation to 
petitioner’s guilty pleas because petitioner’s 
guilty plea submission hearing demonstrated 
that the trial court carefully and thoroughly 
questioned him about every aspect of his deci- 
sion, petitioner understood exactly what he was 
doing when he decided to plead guilty, and 
petitioner failed to establish that he was in any 
way prejudiced by counsel’s representation. 
Odom v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 195 (Tenn. Crim. App. Mar. 3, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 479 (Tenn. June 23, 2008). 

Denial of the petitioner’s request for post- 
conviction relief on ineffective assistance 
grounds was proper as he failed to show any 
prejudice that resulted from counsel’s alleged 
failures to expend more time on his case, em- 
ploy investigative services, move to sever his 
charges, discuss his testifying, and request jury 
instructions; furthermore, trial counsel testi- 
fied that he did communicate a plea offer to the 
petitioner, and he did secure a year-long con- 
tinuance of the case after he was retained. 
Anthony v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 226 (Tenn. Crim. App. Mar. 
24, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 648 (Tenn. Aug. 25, 2008). 

Counsel was not ineffective in relation to 
defendant’s failure to testify at sentencing be- 
cause counsel was reluctant to have petitioner’s 
prior convictions and history highlighted, and 
counsel testified that he discussed sentencing 
with petitioner before sentencing and that pe- 
titioner did not want to testify; additionally, 
petitioner was asked by the trial judge at sen- 
tencing if he wanted to testify on his own 
behalf, and petitioner responded “No.” Pierce v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 248 (Tenn. Crim. App. Mar. 31, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
407 (Tenn. May 27, 2008). 

Counsel was not ineffective for failing to call 
witnesses to testify on petitioner’s behalf at the 
sentencing hearing because counsel and peti- 
tioner had a discussion regarding calling wit- 
nesses and the possibility of being cross-exam- 
ined regarding his prior convictions; petitioner 
had an obligation to call his witnesses and 
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document their testimony at the post-convic- 
tion hearing in order to establish the prejudice 
requirement of Strickland. Pierce v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 248 
(Tenn. Crim. App. Mar. 31, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 407 
(Tenn. May 27, 2008). 

Counsel was not ineffective in counseling 
petitioner to plead guilty because counsel knew 
that if a motion to suppress were filed, the 
favorable plea agreement offer would be with- 
drawn, and counsel stated that arguing to a 
jury that petitioner’s statement was coerced by 
the actual perpetrator of the crime would have 
been risky, considering that a conviction on the 
principle charge would have resulted in a much 
longer sentence. Doss v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 255 (Tenn. Crim. 
App. Apr. 1, 2008), appeal dismissed, — S.W.3d 
—, 2008 Tenn. LEXIS 515 (Tenn. July 14, 
2008). 

Counsel was not ineffective for failing to 
object to testimony about a prior rape of the 
victim by petitioner’s accomplices because peti- 
tioner was not involved in the prior rape and 
the state alleged the subsequent beating, for 
which petitioner was on trial, was an attempt 
to kill the victim so she could not testify about 
the rape; when counsel learned that one accom- 
plice would testify against petitioner, she de- 
cided the testimony about the rape should be 
admitted so that she could impeach the accom- 
plice about the rape and his participation in it. 
Lester v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 270 (Tenn. Crim. App. Apr. 7, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 735 (Tenn. Sept. 29, 2008). 

Counsel was not ineffective for failing to 
include allege on appeal that petitioner’s con- 
victions for especially aggravated kidnapping 
and attempted first degree murder violated due 
process because in petitioner’s direct appeal, 
the appellate court in fact was aware of, and 
addressed, the Anthony issue. Lester v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 270 
(Tenn. Crim. App. Apr. 7, 2008), appeal denied, 
— $.W.3d —, 2008 Tenn. LEXIS 735 (Tenn. 
Sept. 29, 2008). 

Counsel was not ineffective for failing to 
request a jury instruction on facilitation of 
especially aggravated kidnapping and facilita- 
tion of attempted first degree murder because 
the proof at trial was overwhelming that peti- 
tioner was a principle very much involved and 
his defense was that he was not present and did 
not participate in the crime; further, the court 
held there was no proof that he had no inten- 
tion to be involved in the actual end result. 
Lester v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 270 (Tenn. Crim. App. Apr. 7, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 735 (Tenn. Sept. 29, 2008). 

Denial of postconviction relief was proper 
because defendant was made aware that his 
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four-year sentence would be served consecu- 
tively to his two-year sentence, and the fact 
that defendant could have been eligible for 
parole after serving 30 percent of either sen- 
tence and the application of his jail credits to 
one sentence rather than the other would have 
made his sentence potentially shorter, did not 
render his guilty plea unknowing or involun- 
tary. Dodson v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 291 (Tenn. Crim. App. Mar. 
31, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 468 (Tenn. June 23, 2008). 

A rational jury could have found defendant 
guilty of facilitation of felony murder, T.C.A. 
§ 39-13-202(a), from the evidence; thus, defen- 
dant did not establish that appellate counsel 
was ineffective in not challenging sufficiency of 
the evidence and was not entitled to post- 
conviction relief. Jones v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 309 (Tenn. Crim. 
App. Apr. 25, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 837 (Tenn. Oct. 27, 2008). 

Defendant was not entitled to postconviction 
relief because defendant failed to show ineffec- 
tive assistance of counsel when counsel testi- 
fied that when the trial court expressed an 
intention to comparatively apply the 1982 and 
1989 versions of the sentencing law, counsel 
told defendant that trial court’s view may not 
prevail, however defendant liked the view es- 
poused by the trial court and told counsel in 
essence not to “rock the boat,” and defendant 
failed to show he was prejudiced by the dispute 
about the applicable sentencing law. Frazier v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 357 (Tenn. Crim. App. Apr. 15, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
825 (Tenn. Oct. 27, 2008). 

Record supported trial court’s determination 
that defendant had not met the Strickland 
standard for proving his allegations of ineffec- 
tive assistance of counsel because despite de- 
fendant’s contention, defendant did not ask 
counsel at the post-conviction hearing whether 
they had discussed aggravating or mitigating 
circumstances; further, defendant did not pro- 
vide any mitigating evidence that his attorney 
failed to discover. Thurman v. State, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 428 (Tenn. 
Crim. App. June 2, 2008). 

Defendant’s petition for post-conviction relief 
was denied as trial counsel was not ineffective 
when counsel testified that he had interviewed 
witnesses and defendant did not demonstrate 
how he was prejudiced by any alleged defi- 
ciency in this regard, and defendant did not fail 
to adequately cross-examine the state’s wit- 
nesses; defendant also did not demonstrate how 
he was prejudiced by the allegedly deficient 
pre-trial consultations with trial counsel. Dixon 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 510 (Tenn. Crim. App. July 8, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
830 (Tenn. Oct. 27, 2008). 
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- Although counsel did not advise inmate of 
indirect and collateral consequences of inmate’s 
guilty plea, counsel did not render ineffective 
assistance of counsel. McMillian v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 553 
(Tenn. Crim. App. July 23, 2008). 

Defendant’s counsel was not deficient in 
withdrawing his motion to suppress defen- 
dant’s statement where defendant was not in 
custody at the time he made the statement; 
actions of the police fully complied with the 
requirements of Miranda, and counsel had no 
basis to suppress the statement. Allen v. State, 
— 8.W.3d —, 2008 Tenn. Crim. App. LEXIS 592 
(Tenn. Crim. App. July 3, 2008), appeal denied, 
Halliburton v. Town of Halls, — S.W.3d —, 2009 
Tenn. LEXIS 202 (Tenn. May 11, 2009). 

Defendant did not show ineffective assis- 
tance of counsel where delay between his arrest 
and arraignment did not come close to the 
48-hour threshold established in a prior case; 
issuance of a valid arrest warrant satisfied the 
requirement that there had to be a judicial 
determination of probable cause for extended 
detention, and defendant failed to establish 
that counsel performed deficiently by failing to 
raise the issue prior to trial. Dotson v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 684 
(Tenn. Crim. App. Aug. 26, 2008). 

Counsel was not ineffective in petitioner’s 
murder case due to conflict of interest because 
petitioner acknowledged that trial court ap- 
pointed two new attorneys to represent his case 
and that both attorneys represented him for 
about 13 months before he pleaded guilty to 
second degree murder; post-conviction court 
found that petitioner’s case was not harmed 
because the public defender’s office immedi- 
ately withdrew representation upon discover- 
ing the possible conflict of interest. Dick v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 735 (Tenn. Crim. App. Sept. 19, 2008). 

Counsel was not ineffective in petitioner’s 
murder case because counsel was prepared to 
challenge the credibility of the medical exam- 
iner, but fact that the victim died from multiple 
stab wounds was not in dispute as autopsy 
photographs clearly evidenced stab wounds on 
the victim’s body, and counsel was prepared to 
utilize a defense of diminished capacity should 
the case go to trial; however, petitioner chose to 
enter a “best interest” plea in exchange for a 
sentence of 23 years rather than face life im- 
prisonment if convicted of first degree premedi- 
tated murder. Dick v. State, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 735 (Tenn. Crim. App. 
Sept. 19, 2008). 

In petitioner’s murder case, counsel was not 
ineffective for failing to move for a mistrial 
because there was evidence of petitioner’s own 
declaration that he was going to kill someone 
wearing red; evidence supported trial court’s 
findings about the effect of petitioner’s other 
bad acts. Waters v. State, — S.W.3d —, 2008 
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Tenn. Crim. App. LEXIS 763 (Tenn. Crim. App. 


Oct. 1, 2008), appeal denied, — S.W.3d —, 2009 
Tenn. LEXIS 211 (Tenn. Mar. 23, 2009). 

In petitioner’s murder case, counsel was not 
ineffective for failing to object because petition- 
er’s complaints about leading questions would 
have resulted in questions being posed differ- 
ently to the witness, with the information ulti- 
mately gaining admission; further, petitioner 
did not dispute at trial that he shot the victim, 
and any leading questions about his admission 
to the witness that he shot the victim were not 
prejudicial to his self-defense theory. Waters v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 763 (Tenn. Crim. App. Oct. 1, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
211 (Tenn. Mar. 23, 2009). 

In petitioner’s murder case, counsel was not 
ineffective for failing to discover and to cross- 
examine a witness about her prior conviction 
for aggravated assault because the record con- 
tained the transcript of trial, which reflected 
that trial court ruled that the conviction was 
not relevant to the witness’s credibility and 
that the defense could not recall the witness. 
Waters v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 763 (Tenn. Crim. App. Oct. 1, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 211 (Tenn. Mar. 23, 2009). 

In petitioner’s murder case, counsel was not 
ineffective for failing to present proof that the 
victim’s fingerprints were identified from a beer 
bottle because there was other evidence that 
the victim had been drinking and there was 
eyewitness proof that the victim hit petitioner 
with the beer bottle before the shooting. Waters 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 763 (Tenn. Crim. App. Oct. 1, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
211 (Tenn. Mar. 23, 2009). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because counsel testi- 
fied that he explained to petitioner how much 
time he would have to serve before becoming 
eligible for parole, but made no assurances 
regarding an actual release date; also, counsel 
met with petitioner on several occasions in the 
period between petitioner’s arraignment and 
his guilty plea, including a meeting the day 
before the plea hearing. Medina vy. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 768 
(Tenn. Crim. App. Sept. 30, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 955 
(Tenn. Dec. 15, 2008). 

Defendant’s petition for postconviction relief 
was properly denied as he failed to establish his 
U.S. Const. amend. 6 claim of ineffective coun- 
sel; trial counsel testified that he provided 
defendant a copy of discovery and was not 
informed of alibi witnesses, and defendant did 
not show that trial counsel was not adequately 
prepared for trial. Fenton v. State, —S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 778 (Tenn. Crim. 
App. Oct. 2, 2008). 
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Defendant’s petition for post-conviction relief 
was properly denied as trial counsel’s perfor- 
mance was not deficient under the sixth 
amendment and Tenn. Const. art. I, § 9; defen- 
dant’s guilty plea was voluntary and defendant 
did not show he was being administered medi- 
cation at time the guilty pleas were entered. 
Poe v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 794 (Tenn. Crim. App. Oct. 7, 
2008). 

Counsel was not ineffective for failing to 
contest the execution of the search warrant 
because counsel spoke with the officers and 
petitioner and had no reason to believe there 
was a basis to file the motion to suppress; 
petitioner did not produce any evidence to re- 
fute the police testimony that they did “knock 
and announce” prior to entering the home. Bills 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 805 (Tenn. Crim. App. Oct. 10, 2008). 

Petitioner did not show that trial counsel was 
deficient for failing to file a motion to suppress 
based on the search warrant because counsel 
testified that defects in the warrant were cured 
before petitioner was indicted; she further tes- 
tified that she did not have reason to believe 
that there was a basis for a motion to suppress. 
Bills v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 805 (Tenn. Crim. App. Oct. 10, 
2008). 

Counsel’s failure to properly object to admis- 
sion of a letter and continued failure to move to 
strike the introduction of the letter before the 
jury retired constituted deficient performance; 
however, petitioner did not demonstrate that 
the deficient performance was prejudicial. Bills 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 805 (Tenn. Crim. App. Oct. 10, 2008). 

Counsel was not ineffective for failing to 
request discovery because counsel testified that 
he gave petitioner a copy of his statement, 
counsel went over everything he received from 
the state with petitioner, and although counsel 
did not file a formal discovery motion, he ex- 
plained that he obtained discovery without 
having to file a motion. Smith v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 820 
(Tenn. Crim. App. Oct. 13, 2008). 

Counsel was not ineffective for advising peti- 
tioner not to take the stand because the post- 
conviction court did not accredit petitioner’s 
testimony that counsel promised to call two 
other witnesses, which was his alleged reason 
for not testifying; court noted that petitioner 
did not identify any improper influence, de- 
mands, or misrepresentations on the part of 
counsel leading him not to testify, nor did he 
testify at the evidentiary hearing as to what his 
testimony would have been. Smith v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 820 
(Tenn. Crim. App. Oct. 13, 2008). 

Counsel was not ineffective for not having 
petitioner present during the sentencing hear- 
ing because petitioner admitted that he was 
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present when his sentence was pronounced; 
counsel agreed that he talked to trial judge 
before petitioner was brought into the court- 
room but said that petitioner was present dur- 
ing sentencing. Smith v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 820 (Tenn. Crim. 
App. Oct. 13, 2008). 

Under T.C.A. § 40-30-1038, defendant’s peti- 
tion for post-conviction relief was properly de- 
nied as he did not show that he received inef- 
fective assistance of trial counsel pursuant to 
the sixth amendment, and he had been fully 
informed of the consequences of his guilty pleas 
and voluntarily and knowingly chose to plead 
guilty rather than proceed to trial. Hoyle v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 874 (Tenn. Crim. App. Nov. 12, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
244 (Tenn. Mar. 23, 2009). 

Counsel was not ineffective for failing to 
allege in motion to suppress that petitioner’s 
statements were coerced because counsel did 
argue to court that petitioner was intoxicated 
at the time of his statement, and that he gave 
the remaining statements due to intimidating 
methods used by police officers that pressured 
petitioner into giving those statements. John- 
son v. State, — S.W.38d —, 2008 Tenn. Crim. 
App. LEXIS 890 (Tenn. Crim. App. Nov. 10, 
2008). 

Petitioner was not prejudiced by ineffective- 
ness of counsel regarding sentencing advice 
because petitioner never indicated that he 
would have definitely taken the state’s offer, 
and the record showed that petitioner would 
have insisted upon going to trial regardless of 
trial counsel’s failure to accurately determine 
his range status. Blye v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 942 (Tenn. Crim. 
App. Nov. 24, 2008), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 364 (Tenn. May 4, 2009). 

Counsel was not ineffective for failing to 
obtain expert psychological services for the pur- 
pose of mitigating petitioner’s sentence because 
counsel had petitioner’s prior mental health 
report which stated that the expert was “not 
aware of any diagnosis of any mental illness”; 
counsel reviewed psychological reports that de- 
termined that petitioner was competent to 
stand trial and testified that the reports did not 
include anything that would have benefited 
petitioner at sentencing. Blye v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 942 
(Tenn. Crim. App. Nov. 24, 2008), appeal de- 
nied, — S.W.38d —, 2009 Tenn. LEXIS 364 
(Tenn. May 4, 2009). 

Reversal of an order that concluded that a 
confidential informant was a material witness 
and that disclosure was warranted was appro- 
priate because the informant was neither a 
participant in, nor a material witness to, the 
crimes charged in the case. Thus, they were not 
entitled to disclosure on that basis, and the 
failure of a defendant’s lawyer to obtain the 
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informant’s name did not provide that defen- 
dant with a viable claim for the ineffective 
assistance of counsel. State v. Ostein, 293 
S.W.3d 519, 2009 Tenn. LEXIS 520 (Tenn. Aug. 
20, 2009). 

Defendant did not show that counsel was 
ineffective where he did not prove by clear and 
convincing evidence that trial counsel failed to 
inform him that he would be required to regis- 
ter as a sexual offender and defendant was 
advised by court during the plea colloquy that 
the sentence was to be served at 100 percent. 
Ward v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 48 (Tenn. Crim. App. Jan. 14, 
2009), rev'd, 315 S.W.3d 461, 2010 Tenn. LEXIS 
635 (Tenn. July 7, 2010). 

Counsel was not ineffective regarding pro- 
spective witnesses because counsel stated that 
he did not call either witness because they did 
not have direct knowledge of what petitioner 
did after he left the residence, and, as a matter 
of trial strategy, trial counsel did not want to 
“muddy the waters” with testimony on extrane- 
ous subjects. Utley v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 174 (Tenn. Crim. App. 
Mar. 5, 2009). 

Counsel was not ineffective for failing to 
obtain a mental evaluation of petitioner be- 
cause counsel testified that during his many 
meetings with petitioner, he never had any 
reason to doubt petitioner’s competency, and 
petitioner always insisted that he was not the 
shooter, such that any claim of diminished 
competence or addiction would have been irrel- 
evant to petitioner’s case strategy. The decision 
not to rely on diminished competence or addic- 
tion was a tactical decision, and thus, the fact 
that petitioner’s own defense strategy did not 
exonerate him was insufficient to demonstrate 
prejudice to his case. Woods v. State, — S.W.3d 
—, 2009 Tenn. Crim. App. LEXIS 197 (Tenn. 
Crim. App. Mar. 18, 2009). 

Appellate counsel was not ineffective for fail- 
ing to inform petitioner of the status of his 
appeal because, although he erroneously told 
petitioner that no application for permission to 
appeal had been filed, the record did not pre- 
ponderate against the trial court’s findings that 
the mistaken statements in appellate counsel’s 
correspondence with petitioner were “inconse- 
quential.” Appellate counsel pursued direct re- 
view, and appellate counsel corresponded with 
petitioner in a series of letters and during that 
period of correspondence, appellate counsel suf- 
fered a data loss at his office. Woods v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 197 
(Tenn. Crim. App. Mar. 18, 2009). 

Counsel was not ineffective for failing to 
object to the prosecutor’s characterization of 
the wound site during opening statement and 
to the state’s introduction of testimony that 
petitioner participated in drug sales in front of 
the victim’s home because the trial court found 
that even if the statement was inaccurate, 
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counsel was able to exploit any inconsistency 
regarding the wound site. Additionally, testi- 
mony regarding drug involvement was relevant 
motive evidence, and counsel objected to the 
admissibility of testimony regarding the neigh- 
borhood’s reputation and petitioner’s drug ac- 
tivities. Woods v. State, — S.W.38d —, 2009 
Tenn. Crim. App. LEXIS 197 (Tenn. Crim. App. 
Mar. 18, 2009). 

Counsel was not ineffective for failing to 
impeach the victim with evidence of a prior 
Marijuana possession conviction because the 
victim admitted he had smoked marijuana and 
consumed alcohol before the shooting. Rather 
than impeaching the victim further with his 
drug conviction, counsel set up the inconsis- 
tency in the victim’s testimony that while the 
victim tried to prevent drug sales from occur- 
ring outside his home, he in fact used drugs 
inside his home. Woods v. State, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 197 (Tenn. Crim. 
App. Mar. 18, 2009). 

Counsel was not ineffective for failing to 
discover the weapon used in the shooting and 
subjecting it to ballistics testing because the .38 
caliber weapon recovered near the crime scene 
was too large to be the weapon used in the 
shooting, the state did not recover the actual 
weapon used in the shooting, and the weapon 
recovered near the crime scene was not rel- 
evant to petitioner’s case. Counsel requested 
the trial court order the state to perform ballis- 
tics testing on the gun, but the trial court 
denied the motion requesting a bailistics re- 
port. Woods v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
18, 2009). 

Defendant’s counsel was not ineffective 
where counsel testified that defendant’s pri- 
mary concern was the avoidance of incarcera- 
tion rather than the collateral terms of sex 
offender probation, and defendant was fully 
and clearly made aware of the specifics of the 
plea agreement; defendant’s admission satis- 
fied the elements of rape, defendant was not 
unaware of his rights or the consequences of his 
guilty plea, and defendant entered his guilty 
pleas knowingly, voluntarily, and intelligently. 
Calvert v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 230 (Tenn. Crim. App. Mar. 26, 
2009). 

Counsel was not ineffective for declining to 
challenge the trial court’s order revoking defen- 
dant’s community corrections sentence where 
defendant pled guilty to violating his commu- 
nity corrections sentence and acknowledged 
that he was entering his plea freely and volun- 
tarily; second counsel testified that he fully 
explained that defendant’s eight-year term 
would be served in incarceration and that de- 
fendant agreed to the length and manner of the 
sentence for pleading guilty to the community 
corrections violation. Flowers v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 235 
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(Tenn. Crim. App. Apr. 3, 2009), appeal dis- 
missed, — S.W.3d —, 2009 Tenn. LEXIS 317 
(Tenn. June 29, 2009). 

Counsel was not ineffective by failing to have 
independent ballistics testing because an inde- 
pendent ballistics analysis of the scene of the 
shooting would have been only minimally infor- 
mative, given the lack of specific information 
about not only the precise location of the par- 
ties involved in the shooting but also petition- 
er’s experience with guns. Primm v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 478 
(Tenn. Crim. App. Apr. 16, 2009), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 561 (Tenn. 
Aug. 24, 2009). 

Counsel was not ineffective for failing to 
investigate because he spoke with potential 
witnesses and detectives in the case; read po- 
lice reports containing the witnesses’ state- 
ments; heard an accomplice’s testimony at his 
trial; took notes at the accomplice’s trial; and 
researched each witness’s criminal history. 
Primm v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 478 (Tenn. Crim. App. Apr. 16, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 561 (Tenn. Aug. 24, 2009). 

Counsel was not ineffective in communicat- 
ing with petitioner because counsel conferred 
with petitioner several times in preparation for 
trial; reviewed discovery materials with peti- 
tioner; explained the State’s evidence to peti- 
tioner; explained the jury trial process; received 
more than an ordinary number of phone calls 
from petitioner; attempted to explain his antici- 
pated trial strategy to petitioner; regularly con- 
sulted with petitioner during trial; and dis- 
cussed with petitioner whether he should 
testify. Primm v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 478 (Tenn. Crim. App. 
Apr. 16, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 561 (Tenn. Aug. 24, 2009). 

Counsel was not ineffective for not hiring an 
investigator to extract the State’s witnesses’ 
statements and criminal histories because 
counsel knew the likely content of the wit- 
nesses’ testimony because he attended the co- 
defendant’s trial. Further, counsel through his 
own efforts was able to research each witness’s 
background. Primm v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 478 (Tenn. Crim. App. 
Apr. 16, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 561 (Tenn. Aug. 24, 2009). 

Counsel was not ineffective for failing to hire 
an independent ballistics expert to challenge 
the State’s ballistics report because an indepen- 
dent ballistics analysis of the scene of the 
shooting would have been only minimally infor- 
mative, given the lack of specific information 
about not only the precise location of the par- 
ties involved in the shooting but also petition- 
er’s experience with guns. Primm v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 478 
(Tenn. Crim. App. Apr. 16, 2009), appeal denied, 


CONSTITUTION OF THE UNITED STATES Tz 


— §.W.3d —, 2009 Tenn. LEXIS 561 (Tenn. 
Aug. 24, 2009). 

Counsel was not ineffective for failing to 
communicate with petitioner because counsel 
reviewed discovery materials with petitioner; 
explained the State’s evidence to petitioner; 
explained the jury trial process; received more 
than an ordinary number of calls from peti- 
tioner; and explained his trial strategy to peti- 
tioner. Primm v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 478 (Tenn. Crim. App. Apr. 
16, 2009), appeal denied, — S.W.3d —, 2009 
Tenn. LEXIS 561 (Tenn. Aug. 24, 2009). 

Counsel was not ineffective when counsel 
received notice that petitioner did not receive 
his medication for panic attacks and proceeded 
to trial and to call petitioner as a witness 
because counsel gave specific testimony that he 
was not aware that petitioner needed medica- 
tion and that petitioner appeared to be in 
control of his faculties. Although petitioner 
gave contrary testimony, specifically that he 
had informed counsel that he had not received 
his medication, the post-conviction court found 
that petitioner was not a credible witness. 
Dickens v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 314 (Tenn. Crim. App. Apr. 
28, 2009). 

Counsel was not ineffective for failing to 
move to sever coercion charges because state- 
ments made during the phone calls specifically 
related to the shooting and would have been 
part of the state’s proof, and evidence presented 
in the shooting case would have been admitted 
in a trial for coercion to show the basis for the 
coercive phone calls. Dickens v. State, —S.W.3d 
—, 2009 Tenn. Crim. App. LEXIS 314 (Tenn. 
Crim. App. Apr. 28, 2009). 

In a murder case, counsel was not ineffective 
for failing to find additional witnesses to testify 
about the prior disagreements between peti- 
tioner and the victim because petitioner could 
not fully identify the witnesses, and he ac- 
knowledged that the witnesses were afraid to 
testify at trial. Rodriguez v. State, —S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. Mar. 6, 2009). 

Counsel was not ineffective for failing to 
pursue available defenses because counsel tes- 
tified that according to a doctor’s report of his 
examination of the victim’s wound, the stab- 
bing was not an accident, and after counsel 
relayed the doctor’s opinion to petitioner, peti- 
tioner admitted that she stabbed the victim. 
Counsel further testified that she had worked 
with the doctor in the past and stated that in 
evaluating cases, the doctor was fair to both 
sides. Holly v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 377 (Tenn. Crim. App. May 
20, 2009). 

Counsel was not ineffective for failing to put 
on evidence that possibly could have exoner- 
ated petitioner because counsel testified that 
after her investigator interviewed the wit- 
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nesses at the apartment at the time of the 
stabbing, she made the decision that the best 
defense strategy in petitioner’s case was not to 
call any of them at the trial, because “their 
testimony would have been in direct conflict 
with what petitioner said.” Holly v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. May 20, 2009). 

In a murder case, counsel was not ineffective 
for failing to request jury instructions on the 
lesser-included offenses of reckless homicide 
and criminally negligent homicide because pe- 
titioner sought out the victim and threatened 
repeatedly to kill him while brandishing a gun; 
thereafter, petitioner confronted the victim and 
intentionally shot him in the back at point 
blank range. Moore v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 383 (Tenn. Crim. App. 
May 20, 2009), dismissed, Moore v. Steward, 
948 F. Supp. 2d 826, 2013 U.S. Dist. LEXIS 
80903 (W.D. Tenn. June 7, 2018). 

Counsel was not ineffective for failing to 
investigate because counsel attended petition- 
er’s preliminary hearing, spoke with an agent, 
listened to recordings of the drug transaction, 
and petitioner acknowledged that a witness 
never said that petitioner was not involved in 
the transaction. Because any statement from 
that witness, therefore, would have further 
implicated petitioner, counsel’s decision to not 
seek his statement was reasonable. Hughes v. 
State, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 19, 2009). 

Counsel was not ineffective for failing to 
adequately confer with petitioner because 
counsel met with petitioner at least three times 
in jail and numerous times during petitioner’s 
court dates and that counsel explained the 
repercussions of pleading guilty as well as the 
elements of conspiracy and criminal responsi- 
bility. Hughes v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 384 (Tenn. Crim. App. May 
19, 2009). 

Petitioner failed to show that counsel was 
ineffective in relation to his guilty plea because 
counsel wrote at least three letters to petitioner 
explaining every count that was charged, the 
class of felony, and the sentence exposure, the 
plea form explained the charges and the poten- 
tial penalty ranges, and petitioner was properly 
advised by counsel regarding parole. Jordan v. 
State, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 389 (Tenn. Crim. App. May 6, 2009). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because the lines of 
communication were open and used by both 
petitioner and counsel, allowing petitioner to 
make well-informed decisions, despite the fact 
that she often became agitated and would re- 
fuse to participate in the conversations. Coun- 
sel stated that due to petitioner’s mental defi- 
ciencies, he discussed the plea agreement with 
her “in great detail,” and was sure that peti- 
tioner understood that 100% service of her 
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sentence would be required. Slaven v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 404 
(Tenn. Crim. App. June 9, 2009). 

Counsel was not ineffective regarding peti- 
tioner’s guilty plea because petitioner did not 
inform trial counsel of her desire to withdraw 
her guilty plea until more than thirty days after 
the entry of the pleas, petitioner testified that 
she told counsel that she was willing to accept a 
plea offer of twelve to fourteen years, and 
counsel was ultimately able to reach such an 
agreement with the State after at least two 
previous offers. The transcript of the guilty plea 
hearing further reflected that petitioner under- 
stood the consequences of the plea. Lyttle v. 
State, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 416 (Tenn. Crim. App. June 10, 2009). 

Counsel was not ineffective for failing to 
investigate the case adequately because peti- 
tioner presented no evidence that an expert 
witness was necessary to review the victim’s 
autopsy report or that the autopsy report con- 
tained information relevant to a defense. Trial 
counsel additionally testified that petitioner 
said that he had consumed a six-pack of beer 
that day and that more alcohol was necessary 
for him to be inebriated, thereby excluding 
intoxication as a defense. Corn v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 417 
(Tenn. Crim. App. June 11, 2009), appeal de- 
nied, — S.W.3d —, 2009 Tenn. LEXIS 607 
(Tenn. Sept. 28, 2009). 

Counsel was not ineffective regarding peti- 
tioner’s guilty plea because he pleaded guilty to 
obtain a life sentence with possibility of parole 
after discussing with counsel on several occa- 
sions going to trial when the death penalty was 
possible, and counsel discussed the use of peti- 
tioner’s prior convictions with him. Corn v. 
State, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 417 (Tenn. Crim. App. June 11, 2009), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
607 (Tenn. Sept. 28, 2009). 

Counsel’s was not deficient regarding peti- 
tioner’s guilty plea because counsel testified 
that a better defense strategy would be to argue 
that petitioner had, at most, been an accessory 
after the fact, and a number of disparities in 
petitioner’s testimony likely affected her cred- 
ibility, including her claims that counsel met 
with her for a short time on only a few occasions 
and a witness’s statement that petitioner had 
confessed guilt to her and admitted that she 
was feigning illiteracy. Wilhoite v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 481 
(Tenn. Crim. App. June 23, 2009). 

Trial counsel specifically testified that al- 
though she did not specifically remember in- 
forming defendant that the fund request had 
been approved, she did not tell her that it had 
been denied, and trial counsel also specifically 
testified that it was defendant who insisted 
upon making the decision to accept the plea 
within twenty-four hours, despite trial coun- 
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sel’s advice to the contrary; defendant failed to 
establish that she suffered from a mental dis- 
order which would require an evaluation and 
failed to put forth proof which would establish 
her claim of ineffective assistance of counsel. 
Sanchez v. State, — S.W.38d —, 2009 Tenn. 
Crim. App. LEXIS 623 (Tenn. Crim. App. Aug. 
5, 2009), appeal dismissed, — S.W.3d —, 2010 
Tenn. LEXIS 26 (Tenn. Jan. 19, 2010). 

In an appeal from a denial of post-conviction 
relief, an inmate failed to show by clear and 
convincing evidence that his trial counsel had 
been ineffective. He had argued that his trial 
counsel was ineffective for advising him to 
enter into the stipulation regarding general 
sessions court; however, trial counsel did not 
perform deficiently in his effort to shield the 
jury from information concerning prior unre- 
lated charges pending in general sessions court 
at the time of the offense. Mason v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 827 
(Tenn. Crim. App. Sept. 30, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 427 
(Tenn. Mar. 15, 2010). 

In an appeal from a denial of post-conviction 
relief, an inmate failed to show by clear and 
convincing evidence that his trial counsel had 
been ineffective. He had argued that his trial 
counsel was ineffective for failing to object to 
the duplicitous indictment; however, trial coun- 
sel correctly advised the inmate that a success- 
ful pretrial challenge to the indictment may 
have resulted in the State seeking an indict- 
ment on two counts of alternative theories. 
Mason v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 827 (Tenn. Crim. App. Sept. 30, 
2009), appeal denied, — S.W.3d —, 2010 Tenn. 
LEXIS 427 (Tenn. Mar. 15, 2010). 

In an appeal from a denial of post-conviction 
relief, an inmate failed to show by clear and 
convincing evidence that his trial counsel had 
been ineffective. He had argued that his trial 
counsel was ineffective for failing to investigate 
properly the facts of the case and keep him 
apprised of the evidence to be used against him; 
however, the post-conviction court accredited 
trial counsel’s testimony that the inmate never 
asked him to interview two persons and that 
the inmate never denied his presence at the 
scene of the drug buyer’s arrest. Mason v. State, 
— $.W.3d —, 2009 Tenn. Crim. App. LEXIS 827 
(Tenn. Crim. App. Sept. 30, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 427 
(Tenn. Mar. 15, 2010). 

Petitioner failed to show prejudice from his 
counsel’s alleged ineffective failure to interview 
a state witness or to hire experts in accident 
reconstruction or alcohol retrograde extrapola- 
tion, because he failed to have any witnesses 
testify at the postconviction hearing as to what 
such investigations would have revealed. Co- 
thran v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 980 (Tenn. Crim. App. Dec. 3, 
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2009), appeal denied, — S.W.3d —, 2010 Tenn. 
LEXIS 507 (Tenn. May 11, 2010). 

Trial counsel’s advice to petitioner to plead 
guilty to second degree murder, attempted es- 
pecially aggravated robbery, and tampering 
with evidence, for which petitioner received an 
effective sentence of 40 years, was correct be- 
cause petitioner could have received a sentence 
of life imprisonment following a conviction of 
first degree felony murder; petitioner did not 
receive ineffective assistance of counsel. Lusby 
v. State, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. July 27, 2010). 

Counsel was not ineffective for failing to file a 
motion to have petitioner mentally evaluated 
because based on counsel’s own experience with 
petitioner, as well as that of her colleagues, 
counsel did not file a motion for a mental 
evaluation because petitioner could aid in his 
defense and understood the nature of the 
charges. Counsel testified that petitioner never 
requested she file a motion for a mental evalu- 
ation. Williams v. State, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 1046 (Tenn. Crim. 
App. Dec. 15, 2010). 

Vacation of petitioner’s, an inmate’s, convic- 
tions was improper because the courts below 
erred in concluding that counsel performed 
deficiently by exclusively pursuing a theory of 
self-defense, T.C.A. § 39-11-611(a), (d). Trial 
counsel spent over 100 hours on the case, 
worked with two other attorneys, discussed the 
case with the inmate many times, and gener- 
ated an extensive trial memorandum, which 
included a comprehensive statement from the 
inmate; concluding that the inmate had no 
criminal intent when he entered the home and 
simply responded to the victim’s attack, trial 
counsel pursued self-defense exclusively. Felts 
v. State, 354 S.W.3d 266, 2011 Tenn. LEXIS 
1060 (Tenn. Nov. 10, 2011). 

Vacation of petitioner’s, an inmate’s, convic- 
tions was improper because trial counsel did 
not perform deficiently when he changed strat- 
egies and advised the inmate not to testify after 
remarking in opening statement that the in- 
mate would testify. Developments during trial 
altered the calculus of whether the inmate 
should testify, Felts v. State, 354 S.W.3d 266, 
2011 Tenn. LEXIS 1060 (Tenn. Nov. 10, 2011). 

In a death penalty case, counsel was not 
ineffective because, although counsel should 
have objected to the use of a co-defendant’s 
redacted confession, the error was harmless; 
petitioner confessed his involvement in the 
murder, including that he shot the victim, and 
the jury would not have found the state’s case 
less persuasive absent the introduction of the 
redacted statement. Thomas v. State, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 131 (Tenn. 
Crim. App. Feb. 23, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 773 (Tenn. Aug. 
25, 2011), cert. denied, Thomas v. Tennessee, 
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565 U.S. 1245, 182 S. Ct. 1718, 182 L. Ed. 2d 
252, 2012 U.S. LEXIS 1846 (U.S. 2012). 

In a death penalty case, counsel was not 
ineffective for failing to adequately present a 
defense against medical causation because it 
was without dispute that, without medical 
treatment the victim would have died from the 
injuries sustained as a result of the gunshot 
wound. Thus, petitioner could not establish any 
prejudice resulting from the alleged failure of 
counsel to consult a neurologist or otherwise 
more effectively challenge the state’s expert 
witnesses. Thomas v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 131 (Tenn. Crim. App. 
Feb. 23, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 773 (Tenn. Aug. 25, 2011), 
cert. denied, Thomas v. Tennessee, 565 U.S. 
1245, 182 S. Ct. 1713, 182 L. Ed. 2d 252, 2012 
U.S. LEXIS 1846 (U.S. 2012). 

In a death penalty case, counsel was not 
ineffective for failing to present alternative 
perpetrator evidence because the fact that the 
other person attempted an armored car robbery 
raised nothing more than “a conjectural infer- 
ence” that he might be suspected of the earlier 
crime. The other person’s involvement in the 
robbery would not have been admissible at 
trial. Thomas v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 131 (Tenn. Crim. App. Feb. 
23, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 773 (Tenn. Aug. 25, 2011), cert. 
denied, Thomas v. Tennessee, 565 U.S. 1245, 
132, S).Ct,-1713), 182:L. Edo 2d 252,:2012 U.S. 
LEXIS 1846 (U.S. 2012). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to call an expert 
witness because the expert could not corrobo- 
rate the testimony of another expert. The post- 
conviction court also noted that the record did 
not support the expert’s testimony based upon 
a statement made on the record following the 
in-camera meeting in which lead counsel stated 
he had received the documentation from the 
expert “earlier this week,” not the day prior as 
the expert indicated lead counsel wanted her to 
say. Pike v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. Apr. 
25, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 1110 (Tenn. Nov. 15, 2011), cert. 
denied, Pike v. Tennessee, 2012 U.S. LEXIS 
6877, 568. U.S. 827, 133 S. Ct. 103, 184 L. Ed. 
2d 47 (U.S. 2012). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to call mitigation 
witnesses because, with regard to lay witnesses 
who could possibly have been called, the court, 
based on the testimony which was given, stated 
that the decision was a tactical one based on 
the negative nature of some of the statements. 
Based upon the clear finding by the trial court 
that the mitigation evidence which was omitted 
would not have outweighed the aggravating 
factors, petitioner was precluded from estab- 
lishing prejudice. Pike v. State, — S.W3d —, 
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2011 Tenn. Crim. App. LEXIS 285 (Tenn. Crim. 
App. Apr. 25, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 1110 (Tenn. Nov. 15, 
2011), cert. denied, Pike v. Tennessee, 2012 U.S. 
LEXIS 6877, 568 U.S. 827, 133 S. Ct. 103, 184 
L. Ed. 2d 47 (U.S. 2012). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to conduct mean- 
ingful voir dire because a juror stated that he 
could not impose the death penalty under any 
circumstances because of petitioner’s age. As 
such, the statements made by the juror indi- 
cated that his views would prevent or substan- 
tially impair his performance of his duties as a 
juror in accordance with his instructions and 
his oath; therefore, he was appropriately struck 
for cause, and no objection by trial counsel was 
warranted. Pike v. State, — S.W.3d —, 2011 
Tenn, Crim. App. LEXIS 285 (Tenn. Crim. App. 
Apr. 25, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 1110 (Tenn. Nov. 15, 2011), 
cert. denied, Pike v. Tennessee, 2012 U.S. 
LEXIS 6877, 568 U.S. 827, 183 S. Ct. 103, 184 
L. Ed. 2d 47 (U.S. 2012). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to discover addi- 
tional mitigating evidence because counsel re- 
tained multiple experts to examine petitioner, 
and a diagnosis was reached. Counsel was 
asked at the post-conviction hearing if any of 
the retained experts had recommended addi- 
tional testing, and he answered in the negative; 
petitioner’s own expert conceded that the diag- 
nosis reached by the State’s expert was reason- 
able at the time. Pike v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 285 (Tenn. Crim. 
App. Apr. 25, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 1110 (Tenn. Nov. 15, 
2011), cert. denied, Pike v. Tennessee, 2012 U.S. 
LEXIS 6877, 568 U.S. 827, 133 S. Ct. 103, 184 
L. Ed. 2d 47 (U.S. 2012). 

Counsel was not ineffective regarding peti- 
tioner’s appeal because counsel stated that he 
would have included other issues in the appel- 
late brief if he thought they had merit, but he 
was ethically precluded from raising issues 
that were not meritorious. Even though counsel 
did not meet with petitioner specifically in 
preparation of the appeal, they discussed issues 
in preparation for the motion for new trial, and 
counsel kept in correspondence with petitioner 
during the appellate process. Mateen v. State, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 327 
(Tenn. Crim. App. May 5, 2011), appeal denied, 
— §.W.3d —, 2011 Tenn. LEXIS 656 (Tenn. July 
14, 2011). 

Petitioner did not receive ineffective assis- 
tance under due to counsel’s not obtaining a 
transcript with which to cross-examine a wit- 
ness regarding minor discrepancies pointed out 
by petitioner, when the witness’s extensive 
criminal history, his several month delay in 
informing the authorities of petitioner’s state- 
ments, and his hopes of receiving favorable 
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consideration with regard to his own cases were 
brought before the jury. Mateen v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 327 
(Tenn. Crim. App. May 5, 2011), appeal denied, 
—§.W.3d —, 2011 Tenn. LEXIS 656 (Tenn. July 
14, 2011). 

Counsel was not ineffective for failing to 
adequately confer with petitioner prior to trial 
because counsel testified that he met with pe- 
titioner six or seven times at the jail in addition 
to the times petitioner was at the courthouse 
for various appearances. Counsel said that 
their conversations ranged from fifteen to more 
than thirty minutes, with their meetings in the 
two weeks leading up to trial being more than 
an hour. Mateen v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 327 (Tenn. Crim. App. 
May 5, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 656 (Tenn. July 14, 2011). 

Counsel was not deficient for not presenting 
mitigation evidence of petitioner’s alleged men- 
tal illness because petitioner not only failed to 
mention to counsel any history of head trauma 
or mental health issues, he also reported to the 
probation officer who prepared his presentence 
report that he had no mental defects. In addi- 
tion, he did not demonstrate any kind of behav- 
ior or symptoms to raise counsel’s concerns 
about his mental health. Rogers v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 411 
(Tenn. Crim. App. June 7, 2011). 

Counsel was not ineffective regarding peti- 
tioner’s guilty plea because, before petitioner 
pleaded guilty, counsel and the trial court ad- 
vised him regarding his rights, the charges 
against him, and the potential sentence he 
could receive if he proceeded to trial. Petitioner 
was asked three times if he understood that he 
was agreeing to a sentence that was outside of 
his range classification. King v. State, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 414 (Tenn. 
Crim. App. June 6, 2011). 

In defendant’s kidnapping trial, his counsel 
was not ineffective for failing to call an officer 
who made a traffic stop and asked the victim 
why she was crying, when a video recording 
showed that defendant interjected before the 
victim could answer, offering that the victim 
was involved in an altercation with another 
female. Counsel stated he did not call the officer 
because this testimony was inconsistent with 
defendant’s trial testimony and there was no 
other testimony regarding an altercation with 
another female; further, the officer stated that 
she believed she had been lied to. State v. 
Young, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 823 (Tenn. Crim. App. Nov. 9, 2011). 

Counsel was not ineffective because counsel 
was pursuing a reasonable strategy; counsel 
was aware that an accomplice’s statement tried 
to incriminate the petitioner as being the 
leader in the offenses, and by the time an officer 
testified, the jury already had heard substan- 
tial proof evidencing petitioner’s guilt of the 
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charged offenses. That proof included petition- 
er’s motive for participating in the robbery, the 
eyewitness testimony about petitioner’s partici- 
pation in the robbery, petitioner’s confession to 
his involvement in the crimes, and the physical 
evidence. Childress v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 867 (Tenn. Crim. App. 
Nov. 22, 2011), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 193 (Tenn. Mar. 6, 2012). 

Counsel was not ineffective because counsel 
testified that petitioner did not inform him of 
petitioner’s impotency, or counsel said he would 
have utilized such as a defense to the best of his 
abilities. Counsel also testified that he did not 
introduce petitioner’s medical records because 
petitioner’s medical condition was never in con- 
troversy. Odom v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 871 (Tenn. Crim. App. 
Nov. 21, 2011), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 203 (Tenn. Mar. 7, 2012). 

Counsel did not fail to properly investigate 
the involvement of individuals within the sher- 
iffs department in the investigation of petition- 
er’s case because counsel elicited twice on cross- 
examination from an officer that he in fact was 
not present for the forensic interview. Although 
trial counsel agreed that he could have made an 
objection on direct examination when the offi- 
cer said he was present for the interview, peti- 
tioner failed to show that trial counsel’s waiting 
until cross-examination was outside the scope 
of a reasonable trial strategy. Ricco v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 881 
(Tenn. Crim. App. Nov. 29, 2011), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 243 
(Tenn. Apr. 12, 2012). 

Counsel’s failure to speak with a social 
worker and the victim’s mother before calling 
them as witnesses at trial was not, on its face, 
deficient representation, because the record re- 
flected that trial counsel called those witnesses 
after attempting to speak with them for the 
purpose of furthering the defense strategy. 
Ricco v. State, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 881 (Tenn. Crim. App. Nov. 29, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 248 (Tenn. Apr. 12, 2012). 

Petitioner failed to establish that counsel 
was ineffective for arguing that a line up was 
suggestive because the trial court, the appel- 
late court, and the post-conviction court all 
found that the photographic line up was not 
unduly suggestive and petitioner also admitted 
that he shot the victim. Davis v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 924 
(Tenn. Crim. App. Dec. 16, 2011). 

Counsel was not ineffective for failing to 
request a jury instruction on voluntary intoxi- 
cation because there was no evidence presented 
demonstrating that petitioner was so intoxi- 
cated he could not form the requisite mental 
state to commit a premeditated first degree 
murder. Petitioner smoked marijuana prior to 
the shootings, but there was no evidence pre- 
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sented regarding how intoxicated he was at the 
time of the shootings, and counsel testified that 
requesting a jury instruction on voluntary in- 
toxication would have undermined his trial 
strategy of attempting to establish an alibi for 
petitioner. Brooks v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 11, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 356 (Tenn. May 16, 2012). 

Counsel was not ineffective for failing to call 
witnesses at trial because petitioner only pre- 
sented the statements the witnesses gave to the 
police and some very basic background infor- 
mation from a deputy; there was nothing sug- 
gesting that the witnesses would refuse to 
testify at the post-conviction hearing. Further- 
more, there was no evidence presented at the 
evidentiary hearing by which the court could 
assess the veracity of the statements or the 
potential credibility of the witnesses. Brooks v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 20 (Tenn. Crim. App. Jan. 11, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
356 (Tenn. May 16, 2012). 

Counsel was not ineffective because even had 
some proof regarding severance been pre- 
sented, petitioner could not establish prejudice; 
before trial, petitioner confessed his complicity, 
and he testified at trial that the other alleged 
victims were aware of the plan to rob the 
victim. As reflected by the jury’s acquitting 
petitioner of all charges unrelated to the victim, 
it appeared that the jury accredited much of 
petitioner’s testimony. Winton v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 53 
(Tenn. Crim. App. Jan. 31, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 576 
(Tenn. Aug. 16, 2012). 

Trial court did not err by denying defendant’s 
petition for postconviction relief under T.C.A. 
§ 40-30-103 from his murder conviction based 
on ineffective assistance of counsel because 
defendant failed to establish by clear and con- 
vincing evidence that counsel performed defi- 
ciently in any regard or that he was prejudiced 
by counsel’s representation. Defendant’s guilty 
plea was entered with the advice of competent 
counsel and after a proper hearing by the trial 
court, and he failed to establish that counsel’s 
performance rendered his plea constitutionally 
infirm. Williamson v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
Feb. 28, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 343 (Tenn. May 16, 2012). 

Counsel was not ineffective because counsel 
personally met with petitioner, in addition to 
accepting several collect phone calls and speak- 
ing with him over the telephone, and presented 
evidence at trial to support the defense that 
petitioner intended to rob the victim indepen- 
dently of another robbery. Counsel consulted 
with petitioner regarding trial defenses, pro- 
vided evidence at trial to support the defense, 
did not hide facts from the jury, and properly 


Amend. 6 


handled the questioning of the state’s wit- 
nesses. Dickens v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 28, 2012). 

Counsel was not ineffective because peti- 
tioner caused the situation whereby counsel 
was unable to communicate her appeal options; 
petitioner failed to turn herself in upon notifi- 
cation of an adverse ruling, and had she re- 
ported to jail as instructed rather than having 
to be arrested, counsel would have been able to 
communicate her appeal options within the 
prescribed time period. Hardin v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 142 
(Tenn. Crim. App. Mar. 12, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 453 
(Tenn. June 19, 2012). 

Counsel was not ineffective for failing to 
investigate petitioner’s mental health because 
counsel felt a mental health defense would 
conflict with his trial strategy. Counsel was 
worried that if a mental health defense was 
pursued at trial the jury would be exposed to 
petitioner’s lengthy criminal record, which in- 
cluded convictions for armed robbery, assault 
and battery, and vehicular homicide. Owens v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 148 (Tenn. Crim. App. Mar. 12, 2012). 

Counsel was not ineffective because the court 
reviewed the amount of time trial counsel spent 
on the case and found that trial counsel coun- 
seled petitioner, investigated the case with the 
help of an investigator, filed the appropriate 
motions and made reasonable tactical decisions 
throughout petitioner’s trial. Counsel made 
strategic decisions, informed by adequate 
preparation, in deciding not to call witnesses, 
particularly finding that one was not suffi- 
ciently stable to be a reliable witness. Allen v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 145 (Tenn. Crim. App. Mar. 13, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
730 (Tenn. Oct. 1, 2012). 

Counsel was not ineffective in regard to peti- 
tioner’s guilty plea because counsel initially 
met with petitioner and explained the charges 
he faced, and counsel did an exemplary job of 
documenting his file with detailed letters sum- 
marizing the conversations between him and 
petitioner. Counsel explained to petitioner, both 
orally and in writing, the State’s plea offers, the 
requirements of those offers, and the conse- 
quences of those offers. Patton v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 156 
(Tenn. Crim. App. Mar. 14, 2012). 

Petitioner failed to show a reasonable prob- 
ability that, but for counsel’s alleged deficien- 
cies, he would not have pleaded guilty and 
would have insisted on going to trial because, 
even assuming counsel had successfully made 
the challenges petitioner made on appeal, peti- 
tioner would have still been facing four espe- 
cially aggravated kidnapping convictions, each 
carrying a possible sentence of fifteen to sixty 
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years, and four aggravated robbery convictions, 
each carrying a possible sentence of eight to 
thirty years. Given the lenient sentence peti- 
tioner received and the potentially egregious 
sentence he faced, counsel was not ineffective. 
Byers v. State, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 172 (Tenn. Crim. App. Mar. 15, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 531 (Tenn. Aug. 15, 2012). 

Counsel was not ineffective for failing to 
request a jury instruction on self-defense be- 
cause the facts surrounding the offense, and 
petitioner’s actions thereafter, did not support 
such claim; counsel believed reckless homicide 
was the only plausible defense, and was afraid 
that raising the alternate theory of self-defense 
would weaken his argument that petitioner’s 
actions were merely reckless. Peterson v. State, 
—§.W.3d —, 2012 Tenn. Crim. App. LEXIS 208 
(Tenn. Crim. App. Mar. 29, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 532 
(Tenn. Aug. 16, 2012). 

Counsel was not ineffective in failing to con- 
duct a Momon hearing before defendant testi- 
fied because immediately before defendant tes- 
tified at trial, he was present when the trial 
court stated to counsel that defendant “does not 
have to testify if he doesn’t want to, and if he 
wants to, no one can keep him from testifying.” 
At the post-conviction hearing, counsel testified 
in no uncertain terms that he left the decision 
of whether to testify to defendant. Mobley v. 
State, 397 S.W.3d 70, 2013 Tenn. LEXIS 200 
(Tenn. Feb. 21, 2013). 

Counsel was not ineffective for failing to 
adequately investigate petitioner’s case be- 
cause counsel “inherited” the case, he spoke 
with petitioner’s former counsel and was satis- 
fied that petitioner had reviewed the discovery 
in his case, and counsel met with petitioner 
prior to trial to discuss the case. When counsel 
informed petitioner about the videotape record- 
ing of him selling cocaine to an informant, 
petitioner told counsel that he had “seen that 
before” and did not wish to view it again. 
Martin v. State, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 28 (Tenn. Crim. App. Jan. 15, 
2013), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 472 (Tenn. May 9, 2013). 

Counsel was not ineffective for failing to 
investigate and present witnesses because 
counsel attempted to locate the witnesses and 
secured the appearance of one witness. After 
interviewing that witness, counsel determined 
that his testimony would not benefit petitioner 
at trial. Martin v. State, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 15, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 472 (Tenn. May 9, 2018). 

Long-standing law prevented a defendant 
from being convicted of a lesser-included of- 
fense that was not supported by the proof, even 
when the greater charged offense was sup- 
ported by the proof, and thus, supported the 
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inmate’s assertion that his appellate counsel 
should have challenged the sufficiency of the 
evidence to support his conviction; although the 
proof of facilitation was not overwhelming, the 
jury could have inferred that the inmate was 
the second individual in the car, but that he 
was not the shooter; that one of the weapons 
used by the shooter to kill the victim was a nine 
millimeter handgun provided the shooter by 
the inmate; and that the inmate knew that the 
shooter intended to kill the victim because he 
was in the car with the shooter and the shooter 
used his gun to commit the murder. Because 
the evidence was sufficient to sustain the in- 
mate’s conviction for facilitation of first degree 


- murder under T.C.A. § 39-11-403(a) and T.C.A. 


§ 39-13-202, the court could not conclude that 
appellate counsel’s performance was deficient 
under Tenn. Const. art. I, § 9 or U.S. Const. 
amend VI for failing to challenge the sufficiency 
of the evidence, and the petitioner could not 
have been prejudiced by counsel’s performance, 
even if it was deficient, where he would not be 
entitled to relief on appeal had appellate coun- 
sel raised the issue; therefore, the petitioner 
was not entitled to relief under T.C.A. § 40-30- 
103 and T.C.A. § 40-30-110(f). Dickerson v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Feb. 27, 2013). 

Counsel’s failure to object or ask for a cura- 
tive instruction was a strategic decision and, 
therefore, did not constitute ineffective assis- 
tance because counsel did not want to highlight 
the fact that petitioner was on death row at the 
time of the murder. Pike v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 854 (Tenn. Crim. 
App. Sept. 30, 2013), appeal denied, — S.W.3d 
—, 2014 Tenn. LEXIS 152 (Tenn. Feb. 13, 
2014). 

Counsel’s failure to request a mistrial was 
not prejudicial because, although the witness 
mentioned once that petitioner was on death 
row, it was evident that petitioner and the 
witness all had murder convictions and were all 
confined in the maximum security wing. Pike v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 854 (Tenn. Crim. App. Sept. 30, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
152 (Tenn. Feb. 13, 2014). 

Counsel’s failure to recall the witness or 
make an offer of proof was not prejudicial 
because counsel stated that he did not believe 
the witness “had made a very good witness in 
front of the jury.” Pike v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 854 (Tenn. Crim. 
App. Sept. 30, 2013), appeal denied, — S.W.3d 
—, 2014 Tenn. LEXIS 152 (Tenn. Feb. 13, 
2014). 

Petitioner was not entitled to post-conviction 
relief; counsel was not ineffective because the 
petitioner was aware of the detainer ICE had 
already placed on him and knew that he would 
be subject to immediate deportation upon en- 
tering a guilty plea and trial counsel fulfilled 
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her obligation by advising the petitioner that 
the guilty plea could carry a risk of adverse 
immigration consequences. Garcia v. State, 425 
S.W.3d 248, 2013 Tenn. LEXIS 1012 (Tenn. Dec. 
23, 2013). 

Defendant failed to show that his trial coun- 
sel was ineffective under the Sixth Amendment 
for failing to file a motion to sever his case from 
that of his co-defendant, as counsel stated he 
did not do so because it might have led to 
defendant being charged with an additional 
count of rape, the DNA evidence implicated the 
co-defendant rather than defendant, and given 
the close connection of defendant and the co- 
defendant’s crimes a motion for severance al- 
most certainly would have been denied. May- 
hew v. State, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 240 (Tenn. Crim. App. Mar. 19, 
2014). 

Defendant was properly denied postconvic- 
tion relief because he failed to establish that his 
trial counsel was ineffective for allegedly pro- 
moting a dishonest defense where counsel tes- 
tified that he was very concerned that the proof 
supported the State’s theory of first-degree pre- 
meditated murder and that defendant’s claim 
he had killed the victim to protect his grand- 
child from abuse would not likely convince a 
jury given the State’s evidence. Robinson v. 
State, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 290 (Tenn. Crim. App. Mar. 31, 2014), 
dismissed, Robinson v. Phillips, — F. Supp. 2d 
—, 2017 U.S. Dist. LEXIS 131126 (E.D. Tenn. 
Aug. 17, 2017). 

Lower court did not err by denying defendant 
postconviction relief on his claim that he be- 
lieved he had no option but to plead guilty after 
trial counsel informed him there was nothing 
she could do because the testimony of defen- 
dant and trial counsel conflicted and by its 
findings the lower court implicitly credited the 
testimony of trial counsel over defendant. The 
court concluded that the record did not prepon- 
derate against the determination that trial 
counsel’s performance did not fall outside the 
range of competence under the Sixth Amend- 
ment and this section. Williams v. State, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 546 
(Tenn. Crim. App. June 11, 2014), appeal de- 
nied, — S.W.3d —, 2014 Tenn. LEXIS 803 
(Tenn. Sept. 22, 2014). 

Defendant’s petition for post-conviction relief 
was properly denied because he did not show 
ineffective assistance of counsel as he failed to 
prove by clear and convincing evidence that he 
did not know of his right to appeal, and he 
failed to prove by clear and convincing evidence 
that he did not waive his right to appeal; and 
trial counsel’s failure to file a written waiver of 
appeal was a fact that the trial court properly 
considered in the ineffective assistance of coun- 
sel claim, but that fact, in and of itself, was 
insufficient to show deficient performance. Ar- 
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royo v. State, 434 S.W.3d 555, 2014 Tenn. 
LEXIS 370 (Tenn. May 21, 2014). 

Defendant was properly denied postconvic- 
tion relief on his claim that his counsel was 
ineffective for allegedly telling defendant that 
she would win his case at trial because counsel 
denied making such a statement, defendant’s 
wife only partially corroborated defendant’s as- 
sertion, and both defendant’s previous attorney 
and trial counsel testified that they advised 
defendant to accept the State’s plea offer in 
light of his admissions to police officers but 
defendant insisted he wanted to clear his name 
at trial. Hogbin v. State, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 756 (Tenn. Crim. App. 
July 30, 2014), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 964 (Tenn. Nov. 20, 2014). 

Defendant failed to show that his counsel 
was ineffective for failing to fully inform of the 
number of incriminating images and pressured 
him into pleading guilty to the incorrect grada- 
tion of offense because counsel testified he 
reviewed with defendant the number and type 
of images he saw on the thumb drive and that 
defendant was interested in the best plea bar- 
gain available. Vislosky v. State, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 764 (Tenn. Crim. 
App. July 31, 2014). 

Defendant failed to show that his counsel 
was ineffective under the Sixth Amendment for 
failing to conduct an extensive and adequate 
review of the evidence that would be required 
to ensure that defendant was pleading to the 
appropriate gradation of felony, and therefore 
he was properly denied postconviction relief, 
because the postconviction court accredited 
counsel’s testimony that he carefully reviewed 
the images on the thumb drive and found over 
100 that he considered to be child pornography. 
Vislosky v. State, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 764 (Tenn. Crim. App. July 
31, 2014). 

Petitioner failed to show that he received 
ineffective assistance of counsel due to coun- 
sel’s failure to object to the State’s leading 
questions where counsel made strategic and 
tactical decisions not to object in order to avoid 
alienating the jury or drawing attention to 
negative facts that hurt petitioner, and the 
questions to a confidential informant had actu- 
ally damaged the informant’s credibility. 
Walker v. State, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 1129 (Tenn. Crim. App. Dec. 17, 
2014). 

Trial counsel’s decision not to consult an 
expert to rebut the anticipated testimony of a 
prosecution firearms expert did not amount to 
deficient performance that fell below the stan- 
dard of reasonableness because counsel made a 
reasonable tactical decision to construct an 
accidental firing of a gun defense around a 
police officer’s mishap with defendant’s rifle, 
after the shooting of defendant’ spouse, when 
the rifle discharged while in the officer’s hands. 
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Kendrick v. State, 454 S.W.3d 450, 2015 Tenn. 
LEXIS 9 (Tenn. Jan. 16, 2015). 

Although trial counsel did not attempt to 
introduce a potentially favorable hearsay state- 
ment by a police officer, when the officer alleg- 
edly stated that the officer did not pull the 
trigger on defendant’s rifle when the gun dis- 
charged while in the officer’s hands, counsel’s 
action did not amount to deficient performance 
that fell below the standard of reasonableness 
because counsel presented substantial evidence 
that the officer did not pull the trigger when 
defendant’s gun discharged. Kendrick v. State, 
454 S.W.3d 450, 2015 Tenn. LEXIS 9 (Tenn. 
Jan. 16, 2015). 

Defendant failed to prove by clear and con- 
vincing evidence that trial counsel was defi- 
cient for failing to request a jury instruction on 
facilitation as a lesser-included offense of sale 
and delivery of a Schedule I controlled sub- 
stance within 1,000 feet of a school; there was 
no evidence from which a reasonable jury could 
conclude that defendant merely facilitated the 
drug sales because he set the price for the 
drugs, acquired the drugs, accepted payment 
for the drugs, and delivered the drugs. Bryant 
v. State, 460 S.W.3d 513, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 13, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 

Post-conviction court properly determined 
that petitioner had not been denied effective 
assistance of counsel where the trial court’s 
actions with allowing the tentatively selected 
jury to separate being sworn were consistent 
with established precedent, and thus, it was 
not error for trial counsel not to object to those 
actions. Alexander v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 16, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 330 (Tenn. Apr. 13, 2015). 

Post-conviction relief was properly denied on 
a claim that trial counsel was ineffective in 
failing to provide petitioner with all discovery 
materials prior to accepting a guilty plea where 
counsel testified that he believed he had shared 
all discovery materials, as was his usual prac- 
tice, the only supporting evidence was petition- 
er’s own self-serving testimony, and the post- 
conviction court had accredited trial counsel’s 
testimony. Black v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 43 (Tenn. Crim. App. 
Jan. 22, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 316 (Tenn. Apr. 10, 2015). 

Defendant failed to show that counsel’s per- 
formance was deficient for failing to file a 
motion to dismiss when she learned that the 
surveillance tape of the robbery was missing 
where defendant’s testimony that the video 
showed that he was unarmed was unsupported, 
and counsel testified that she did not believe 
she had a basis to support the motion based on 
the lost video, as two eyewitnesses identified 
defendant as the robber and defendant admit- 
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ted he robbed the victim. Defendant testified at 
trial that he was unarmed and counsel cross- 
examined the detective about the lost video and 
raised the issue during closing arguments. 
Boyd v. State, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 287 (Tenn. Crim. App. Apr. 21, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 635 (Tenn. Aug. 14, 2015). 

Defendant failed to prove by clear and con- 
vincing evidence that his trial counsel provided 
ineffective assistance, and therefore he was 
properly denied postconviction relief, where the 
record showed that counsel discussed the de- 
tails of defendant’s encounter with the police 
and filed a motion to suppress his statement as 
being an allegedly unconstitutional custodial 
interrogation without proper Miranda warn- 
ings. Defendant did not identify any evidence 
or testimony that counsel failed to present to 
the trial court for consideration during the 
suppression hearing. Todd v. State, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 383 (Tenn. 
Crim. App. May 6, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 639 (Tenn. Aug. 
14, 2015). 


94. —Conflict of Interest. 

Defendant’s post-conviction petition was 
properly denied where defendant did not meet 
his burden of proving that trial counsel was 
ineffective in his representation or that counsel 
had a conflict of interest which prevented him 
from representing defendant. Jeter v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 656 
(Tenn. Crim. App. Aug. 13, 2008). 


96. —Pro Se Representation. 

Because pro se petitions were to be held to 
less stringent standards than those prepared 
by an attorney, with defendant given the aid of 
counsel if it could not be conclusively deter- 
mined from the petition and accompanying 
records whether he was entitled to relief, the 
appellate court reversed the summary dis- 
missal of the pro se petition and remanded to 
the post-conviction court for the appointment of 
counsel to aid defendant in drafting a more 
complete petition. Harris v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 526 (Tenn. Crim. 
App. July 3, 2007). 

Court did not err by allowing defendant to 
proceed pro se because the court asked defen- 
dant if he had ever studied the law, asked if he 
had ever represented himself or another defen- 
dant in a criminal action, and informed him of 
the charges against him; the court concluded its 
colloquy with defendant by advising against 
self-representation because defendant was not 
familiar with the rules of evidence or court 
procedure and by asking if he still wished to 
proceed pro se despite all the difficulties, to 
which defendant said yes. State v. Brabson, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 90 
(Tenn. Crim. App. Feb. 20, 2008). 
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- Defendant’s convictions for first-degree mur- 

der, attempted first-degree murder, and aggra- 
vated arson were proper because trial court did 
not commit constitutional error by denying his 
request to represent himself after the trial 
court declined to reinstate his lead counsel. 
Defendant was using his request to represent 
himself as a means to challenge the trial court’s 
ruling that another attorney would be his lead 
counsel; defendant did not have any genuine 
interest in exercising his right to self-represen- 
tation and was instead requesting to represent 
himself as a manipulative and retaliatory tac- 
tic; and defendant’s former lead counsel even- 
tually replaced the other attorney as defen- 
dant’s lead counsel without any objection or 
further requests for self-representation by de- 
fendant. State v. Hester, 324 S.W.3d 1, 2010 
Tenn. LEXIS 897 (Tenn. Oct. 5, 2010), cert. 
denied, Hester v. Tennessee, 179 L. Ed. 2d 896, 
563 U.S. 939, 1381S. Ct. 2096, 2011 U.S. LEXIS 
3140 (U.S. 2011), superseded by statute as 
stated in, State v. Wilson, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 13, 2018). 


98. ——Forfeiture of Right. 

Petitioner who pleaded guilty to especially 
aggravated robbery, T.C.A. § 39-13-403(a)(2), 
was not prejudiced by any failure of his counsel 
to determine whether the victim’s injuries, 
which required stitches, constituted “serious 
bodily injury” because when he was asked if he 
wanted to look at anything in the file, he said 
he did not. Additionally, he waived his right to 
claim ineffective assistance by representing 
himself. Dunn v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 7, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 592 (Tenn. June 2, 2011). 


103. —Plea Bargains and Guilty Pleas. 

Based on the evidence provided at an eviden- 
tiary hearing, a convicted offender did not meet 
his burden under T.C.A. 40-30-110(f) of demon- 
strating by clear and convincing evidence that 
he was denied the effective assistance of coun- 
sel in violation of U.S. Const. amend. VI and 
Tenn. Const. art. I, § 9, with respect to coun- 
sel’s advice regarding the offender’s guilty plea; 
rather, the evidence presented reflected that 
trial counsel thoroughly and adequately inves- 
tigated the offender’s case before advising him 
regarding the plea agreement, and, as the trial 
court determined, the outcome of the case 
would have been much worse had he gone to 
trial. Rayle v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 538 (Tenn. Crim. App. July 
9, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 938 (Tenn. Oct. 15, 2007). 

In a burglary and theft case, denial of the 
petitioner's motion for post-conviction relief 
was proper as he failed to show he was entitled 
to relief based upon ineffective assistance of 
counsel or that his guilty plea was unknowing 
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and involuntary; the petitioner failed to dem- 
onstrate that the evidence preponderated 
against the trial court’s factual findings, as the 
undisputed evidence was that he admitted his 
guilt of the offenses and wanted to resolve the 
case by pleading guilty, rather than a trial. 
Holmes v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 116 (Tenn. Crim. App. Feb. 6, 
2008). 

In entering a guilty plea to aggravated child 
abuse, the post-conviction petitioner did not 
receive ineffective assistance of counsel be- 
cause the plea forms, the plea itself, and coun- 
sel’s testimony all indicated that the petitioner 
knew what he was doing and that he volun- 
tarily gave up his constitutional rights, and 
nothing in the transcript suggested that the 
petitioner’s plea was the product of ignorance, 
incomprehension, coercion, terror, induce- 
ments, or subtle or blatant threats; therefore, 
petitioner failed to show that his guilty plea 
was not knowingly, voluntarily, and intelli- 
gently entered. Adams v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 157 (Tenn. Crim. 
App. Feb. 21, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 431 (Tenn. June 23, 
2008). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because petitioner’s sen- 
tences were explained to him, including that 
they would be served consecutively, counsel 
was adamant that he explained the plea agree- 
ment to petitioner, and letters were entered 
into evidence corroborating that testimony. EKa- 
ley v. State, — S.W.38d —, 2008 Tenn. Crim. 
App. LEXIS 819 (Tenn. Crim. App. Oct. 14, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 98 (Tenn. Mar. 16, 2009). 

Counsel was not ineffective for not seeking 
probation because trial counsel testified that he 
discussed the sentencing consent agreement 
with petitioner and discussed with him that the 
state agreed to an eight-year sentence if he did 
not seek suspension of his sentence; counsel 
testified that based on his experiences in trial 
judge’s courtroom and facts of the case, peti- 
tioner would not have been sentenced to less 
than ten years. Smith v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 820 (Tenn. Crim. 
App. Oct. 18, 2008). 

Post-conviction court accredited the testi- 
mony of counsel who recounted not only that he 
informed defendant of his exposure both to 
lengthy sentences and to consecutive sentence 
alignment but that he neither promised or 
guaranteed a community corrections place- 
ment; both trial attorneys opined that defen- 
dant understood the plea agreement and the 
rights he was waiving and that the decision to 
plead guilty was defendant’s alone, and the 
record supported denial of defendant’s claims of 
ineffective assistance of counsel and involun- 
tary guilty pleas. Stewart v. State, —S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 891 (Tenn. Crim. 
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App. Nov. 18, 2008), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 393 (Tenn. May 4, 2009). 

Defendant’s petition for post-conviction relief 
was denied as trial counsel testified that no 
plea agreement was offered and defendant had 
not authorized him to approach the state about 
an offer; defendant knowingly, voluntarily, and 
intelligently waived his right to testify, and 
failed to establish prejudice as his statement 
containing the same information was intro- 
duced at trial. Plemons v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 933 (Tenn. Crim. 
App. Dec. 2, 2008). 

Inmate’s guilty plea to aggravated sexual 
battery in violation of T.C.A. § 39-13-504 was 
reversed because he was unaware of the man- 
datory nature of his sentences and that he was 
not eligible for probation or community correc- 
tions under T.C.A. § 40-35-3038, not only during 
the course of the plea negotiations and at the 
time of his guilty pleas, but also during his 
sentencing hearing and throughout his direct 
appeal to the court of criminal appeals. Grind- 
staff v. State, 297 S.W.3d 208, 2009 Tenn. 
LEXIS 718 (Tenn. Oct. 30, 2009). 

Postconviction court properly rejected peti- 
tioner’s claim that his counsel was ineffective 
for failing to inform him that he would have to 
serve.100 percent of his sentence received at his 
guilty plea for aggravated kidnapping and fa- 
cilitation of murder. His trial counsel testified 
that he informed him that he would serve 100 
percent, the plea agreement signed by peti- 
tioner specified that his sentence for aggra- 
vated kidnapping would be served at 100 per- 
cent, and the trial court informed petitioner 
that his sentence was to be served at 100 
percent. Brown v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 152 (Tenn. Crim. App. 
Feb. 25, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 718 (Tenn. July 14, 2011). 


105. —Post-Conviction Suits. 

Although petitioner who sought post-convic- 
tion relief argued that trial counsel was ineffec- 
tive in adopting a self-defense strategy at trial, 
petitioner did not demonstrate that trial coun- 
sel was ineffective; petitioner’s own account of 
what occurred was that he stabbed the murder 
victim in self-defense. Graves v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 168 
(Tenn. Crim. App. Mar. 5, 2008), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 605 (Tenn. 
Aug. 25, 2008). 

Pursuant to Tenn. Sup. Ct. R. 28, § 6(B)(2), 
defendant’s claims, as presented in her original 
pro se petition for post-conviction relief along 
with her request for counsel, entitled her to the 
appointment of counsel under the sixth amend- 
ment; the post-conviction court should have 
appointed counsel to assist her. Tallent v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 224 
(Tenn. Crim. App. Mar. 24, 2008). 


106. —Prisoners. 
Denial of inmate’s petition for post-conviction 
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relief was improper because post-conviction 
court erred in striking as hearsay the testi- 
mony of witnesses presented at the hearing and 
in failing to assess their credibility and the 
potential effect of their testimony on the out- 
come of inmate’s trial; without credibility find- 
ings, supreme court was foreclosed from deter- 
mining whether inmate received ineffective 
assistance of counsel at trial. Pylant v. State, 
263 S.W.3d 854, 2008 Tenn. LEXIS 626 (Tenn. 
Sept. 25, 2008). 


109. Miscellaneous. 

Inmate failed to establish that he received 
ineffective assistance of counsel in violation of 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 9 because he failed to show that he was not 
competent at the time of his plea and was not 
adversely affected by counsel’s refusal to com- 
ply with the inmate’s attempt to defraud the 
trial court as he was given an opportunity to 
continue his plea hearing but insisted on enter- 
ing the plea. Kotewa v. State, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 414 (Tenn. Crim. 
App. June 11, 2009), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 696 (Tenn. Oct. 19, 2009). 

Defendant was entitled to a new trial be- 
cause defendant was erroneously denied his 
fundamental constitutional right to counsel un- 
der U.S. Const. amend. VI, Tenn. Const. art. I, 
§ 9, and Tenn. R. Crim. P. 44(a), While defen- 
dant’s physical attack on his lawyer was seri- 
ous misconduct, it did not rise to the level of 
extremely serious misconduct sufficient to war- 
rant an immediate forfeiture. State v. Holmes, 
302 S.W.3d 831, 2010 Tenn. LEXIS 3 (Tenn. 
Jan. 12, 2010). 


110. Sentence Enhancement. 

Plain error in violating defendant’s Blakely 
rights was not present and a remand for resen- 
tencing was unnecessary because the record 
established that the 45-year-old defendant had 
10 prior convictions with listed dispositions, 
eight more than the two required to place him 
into Range II. Defendant’s extensive history of 
criminal convictions, dating back more than 20 
years, was sufficient to justify the two-year 
enhancement imposed. State v. Flamini, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 380 
(Tenn. Crim. App. May 26, 2009). 

Defendant’s Sixth Amendment right to a jury 
trial was not violated by the trial court’s use 
during sentencing of enhancement factors that 
were not found by a jury. The offense occurred 
on January 5, 2007, and defendant was there- 
fore sentenced pursuant to the amended sen- 
tencing act of 2005, which rendered the en- 
hancement and mitigating factors merely 
advisory. State v. Hunter, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 927 (Tenn. Crim. App. 
Nov. 3, 2010), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 359 (Tenn. Apr. 18, 2011). 


111. When Right Attaches. 
Superseding indictment in  defendant’s 
proper name provides the requisite notice of the 
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charge; the fact that an arrest warrant does not 
refer to a defendant by name does not implicate 
the notice provisions of the Sixth Amendment 
or Tenn. Const. art. I, § 9 because protections 
of the Sixth Amendment attach at arraignment 
or when a defendant first appears before a 
judicial officer and is informed of the charge in 
the complaint and of various rights in further 
proceedings State v. Burdick, 395 S.W.3d 120, 
2012 Tenn. LEXIS 903 (Tenn. Dec. 18, 2012). 


112. Affidavits. 

Face of the search warrant affidavit, which 
stated that the address was a residence of 
defendant’s mother and that defendant visited 
and resided at the address, taken together with 
defendant’s oral assertion of standing, were 
sufficient to preclude the trial court from rely- 
ing on lack of standing to deny a hearing on 
defendant’s motion to challenge the search. 
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State v. Willis, 496 S.W.3d 653, 2016 Tenn. 
LEXIS 405 (Tenn. July 6, 2016), cert. denied, 
Willis v. Tennessee, 197 L. Ed. 2d 466, 137 S. 
Ct. 1224, — U.S. —, 2017 U.S. LEXIS 1710 
(U.S. Mar. 6, 2017). 


113. Assault. 

Defendant’s indictment for aggravated as- 
sault was sufficient to permit defendant to be 
retried on that charge because the indictment 
provided to defendant sufficient notice of his 
charge for aggravated assault and provided to 
the trial court an adequate basis to enter a 
proper judgment; the indictment’s language 
stated that defendant did threaten to commit 
domestic assault or assault against the victim, 
and the indictment referenced the applicable 
statute. State v. Smith, 492 S.W.3d 224, 2016 
Tenn. LEXIS 383 (Tenn. June 24, 2016). 


AMENDMENT 7 
[TRIAL BY JURY IN CIVIL CASES. | 


Cited: 

Phillips v. Tenn. Bd. of Prob. & Parole, — 
S.W.3d —, 2008 Tenn. App. LEXIS 333 (Tenn. 
Ct. App. May 29, 2008); Webb v. Nashville Area 


Habitat for Humanity, Inc., 346 S.W.3d 422, 
2011 Tenn. LEXIS 623 (Tenn. July 21, 2011); 
State v. Sexton, — S.W.3d —, 2012 Tenn. 
LEXIS 739 (Tenn. May 29, 2012). 


AMENDMENT 8 
[BAIL — PUNISHMENT. ] 


Law Reviews. 

And Unusual: Examining the Forgotten 
Prong of the Eighth Amendment (Joshua L. 
Shapiro), 38 U. Mem. L. Rev. 465 (2008). 


Attorney General Opinions. 
Capital punishment for the rape of a child ten 
years of age or less, OAG 07-067 (5/14/07). 


NOTES TO DECISIONS 


ANALYSIS 


10.5. Excessive Penalties. 

11. Cruel and Unusual Punishment. 
iz, —Death Penalty. 

16. .—-—Competency to Be Executed. 
1M. —  —Method of Execution. 

18. —Prison Conditions. 

26. Miscellaneous. 

10.5 Excessive Penalties. 


Suspension of a sexually oriented nightclub’s 
license for 31 days following an entertainer’s 
violation of a local ordinance was not excessive 
where the penalty was issued to the club on the 
basis that the entertainer both exposed speci- 
fied anatomical areas, and had physical contact 
with a customer in a way arguably involving 
specified sexual activities, in direct violation of 
the local ordinance, the local government had a 


substantial interest in regulating this conduct, 
and a violation of the provisions regulating this 
conduct was serious, regardless of any mon- 
etary harm caused to the government. Howell v. 
Metro. Sexually Oriented Bus. Licensing Bd., 
466 S.W.3d 88, 2014 Tenn. App. LEXIS 721 
(Tenn. Ct. App. Nov. 5, 2014), appeal dismissed, 
— §.W.3d —, 2015 Tenn. LEXIS 187 (Tenn. 
Mar. 3, 2015). 


11. Cruel and Unusual Punishment. 
Defendant’s sentence of life imprisonment 
did not violate the prohibition against cruel and 
unusual punishment; the United States Su- 
preme Court has held that while the Eighth 
Amendment prohibits a State from imposing a 
life without parole sentence on a juvenile non- 
homicide offender, it does not require the State 
to release that offender during his or her natu- 
ral life. State v. Collins, — S.W.38d —, 2018 
Tenn. Crim. App. LEXIS 295 (Tenn. Crim. App. 
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Apr. 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 489 (Tenn. Aug. 8, 2018), 
cert. denied, Collins v. Tennessee, 139 S. Ct. 
649, 202 L. Ed. 2d 498, — U.S. —, 2018 U.S. 
LEXIS 7182 (U.S. Dec. 10, 2018). 


12. —Death Penalty. 

Death penalty was properly imposed because 
the victim, a police officer, was in his uniform, 
he arrived at the house in a patrol car, he 
identified himself as a police officer, and defen- 
dant, hiding in the upstairs hallway, shot and 
killed the officer. There was no provocation or 
exchange of words between them, and the offi- 
cer’s gun was still in its holster. State v. John- 
son, 401 S.W.3d 1, 2013 Tenn. LEXIS 355 
(Tenn. Apr. 19, 2013), cert. denied, Johnson v. 
Tennessee, 187 L. Ed. 2d 371, 1384 S. Ct. 518, 
571 U.S. 992, 2013 U.S. LEXIS 7883 (U.S. Nov. 
4, 2013). 

In a death penalty case, a court properly 
found that defendant made a knowing and 
voluntary waiver of his right to present mitiga- 
tion evidence because it questioned him to 
determine whether he understood his rights 
and the importance of presenting mitigation 
evidence, and defendant testified about his de- 
cision to waive mitigation evidence. The trial 
court confirmed that defendant and counsel 
discussed the importance of mitigating evi- 
dence, and the trial court also asked defendant 
to define mitigating circumstances and describe 
how he envisioned the jury would factor this 
evidence into its decision. State v. Johnson, 401 
S.W.3d 1, 2013 Tenn. LEXIS 355 (Tenn. Apr. 19, 
2013), cert. denied, Johnson v. Tennessee, 187 
L. Ed: 2d 371,134 S. Ct. 513, 571 U.S. 992, 
2013 U.S. LEXIS 7883 (U.S. Nov. 4, 2013). 


16. —-—Competency to Be Executed. 

Because the proof preponderated against the 
trial court’s finding that defendant’s mental 
retardation manifested by his 18th birthday, 
the supreme court held that the trial court 
erred in finding defendant to have been men- 
tally retarded and therefore ineligible for the 
death penalty. State v. Strode, 232 S.W.3d 1, 
2007 Tenn. LEXIS 666 (Tenn. Aug. 14, 2007). 

Inmate’s motion to reopen a post-conviction 
petition was properly denied as Coleman v. 
State, 341 S.W.3d 221, 2011 Tenn. LEXIS 319 
(Tenn. 2011), did not establish a new retroac- 
tive rule for proving intellectual disability in 
Tennessee under the Eighth Amendment or 
Tenn. Const. art. I, § 16 for T.C.A. § 40-30- 
117(a)(1) purposes, but concerned an interpre- 
tation of T.C.A. § 39-13-203, and held that the 
courts could consider factors other than raw 
test scores in determining intellectual disabil- 
ity. Keen v. State, 398 S.W.3d 594, 2012 Tenn. 
LEXIS 932 (Tenn. Dec. 20, 2012), cert. denied, 
Keen v. Tennessee, 187 L. Ed. 2d 120, 134 S. Ct. 
176, 571 U.S. 869, 2013 U.S. LEXIS 7234 (U.S. 
Oct. 7, 2013). 
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Tennessee’s intellectual disability statute, 
T.C.A. § 39-13-2038, as currently interpreted, is 
constitutionally sound under U.S. Const. 
amend. VIII. State v. Bell, 480 S.W.3d 486, 2015 
Tenn. LEXIS 720 (Tenn. Sept. 10, 2015), cert. 
denied, Bell v. Tennessee, 195 L. Ed. 2d 221, 
136 S. Ct. 2006, — U.S. —, 2016 U.S. LEXIS 
3192 (U.S. 2016). 


17. ——Method of Execution. 

In Tennessee, an inmate sentenced to death 
is administered three chemicals to carry out the 
imposed sentence, and this lethal injection pro- 
tocol has been upheld by the Tennessee Su- 
preme Court as not violating a defendant’s 


right against cruel and unusual punishment 


under U.S. Const. amend. 8; in addition, the 
United States Supreme Court recently held 
that Kentucky’s triple-injection method of ex- 
ecution was constitutional and did not violate 
an inmate’s right against cruel and unusual 
punishment and further held that a state with 
a lethal injection protocol substantially similar 
to Kentucky’s protocol would not create a risk of 
severe pain when compared to known and 
available alternatives. Tennessee’s lethal injec- 
tion protocol has been recognized as substan- 
tially similar to Kentucky’s protocol; thus, the 
Tennessee method of lethal injection is consti- 
tutional under U.S. Const. amend. 8. State v. 
Schmeiderer, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 282 (Tenn. Crim. App. Apr. 9, 
2009), affd, 319 S.W.3d 607, 2010 Tenn. LEXIS 
865 (Tenn. 2010). 

Death-row inmates failed to establish that 
the Tennessee Department of Correction’s le- 
thal injection protocol violated the Eighth 
Amendment by exposing them to an unaccept- 
able risk of a lingering death; the intended 
result of an execution is to render the inmate 
dead, and therefore, as a result, the State is 
under no obligation to attempt revival efforts. 
West v. Schofield, 519 S.W.3d 550, 2017 Tenn. 
LEXIS 185 (Tenn. Mar. 28, 2017), cert. denied, 
West v. Parker, 199 L. Ed. 2d 364, 138 S. Ct. 
476, — U.S. —, 2017 U.S. LEXIS 6984 (U.S. 
Nov. 27, 2017), cert. denied, Abdur’Rahman v. 
Parker, 138 S. Ct. 647, 199 L. Ed. 2d 545, 2018 
U.S. LEXIS 260 (U.S. Jan. 8, 2018). 

Death-row inmates failed to establish that 
the Tennessee Department of Correction’s le- 
thal injection protocol violated the Eighth 
Amendment because they failed to demonstrate 
a known and available alternative method of 
execution that entailed a lesser risk of pain; the 
inmates affirmatively abandoned any effort to 
satisfy that Eighth Amendment prerequisite. 
West v. Schofield, 519 S.W.3d 550, 2017 Tenn. 
LEXIS 185 (Tenn. Mar. 28, 2017), cert. denied, 
West v. Parker, 199 L. Ed. 2d 364, 138 S. Ct. 
476, — U.S. —, 2017 U.S. LEXIS 6984 (U.S. 
Nov. 27, 2017), cert. denied, Abdur’Rahman v. 
Parker, 138 S. Ct. 647, 199 L. Ed. 2d 545, 2018 
U.S. LEXIS 260 (U.S. Jan. 8, 2018). 
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-Death-row inmates failed to establish that 
the Tennessee Department of Correction’s le- 
thal injection protocol violated the Eighth 
Amendment because they did not show that the 
protocol imposed a substantial risk of serious 
harm; the mere possibility of the pain an in- 
mate would feel if the lethal injection chemical 
infiltrated into the tissue surrounding the in- 
mate’s vein was not sufficient to satisfy the 
inmates’ burden to establish a substantial risk 
of severe pain. West v. Schofield, 519 S.W.3d 
550, 2017 Tenn. LEXIS 185 (Tenn. Mar. 28, 
2017), cert. denied, West v. Parker, 199 L. Ed. 
2d 364, 138 S. Ct. 476, — U.S. —, 2017 U.S. 
LEXIS 6984 (U.S. Nov. 27, 2017), cert. denied, 
Abdur’Rahman v. Parker, 138 S. Ct. 647, 199 L. 
Ed. 2d 545, 2018 U.S. LEXIS 260 (U.S. Jan. 8, 
2018). 

Inmates’ challenge to the facial constitution- 
ality of Tennessee’s lethal injection protocol 
failed to establish that the three-drug protocol 
constituted cruel and unusual punishment be- 
cause plaintiffs were required to plead and 
prove a known and available alternative 
method of execution; and plaintiffs failed to 
prove that the one-drug protocol using pento- 
barbital was an available alternative method of 
execution as Tennessee did not have access to 
and was unable to obtain pentobarbital with 
ordinary transactional effort for use in lethal 
injections because the Commissioner and the 
Deputy Commissioner of the Tennessee Depart- 
ment of Correction (TDOC) provided testimony 
regarding the TDOC’s unsuccessful efforts to 
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obtain pentobarbital. Abdur’Rahman v. Parker, 
558 S.W.3d 606, 2018 Tenn. LEXIS 603 (Tenn. 
Oct. 10, 2018), cert. denied, Abdur’Rahman v. 
Parker, 204 L. Ed. 2d 245, 1389'S. Ct. 1533, — 
U.S. —, 2019 U.S. LEXIS 3395 (U.S. May 18, 
2019), cert. denied, Zagorski v. Parker, 202 L. 
Ed. 2d 258, 139 S. Ct. 11, — U.S. —, 2018 U.S. 
LEXIS 6108 (U.S. Oct. 11, 2018), cert. denied, 
Miller v. Parker, 202 L. Ed. 2d 454, 139 S. Ct. 
626, — U.S. —, 2018 U.S. LEXIS 7160 (U.S. 
Dec. 6, 2018). 


18. —Prison Conditions. 

Although a state must provide its inmates 
with reasonably adequate food, clothing, shel- 
ter, sanitation, medical care, and personal 
safety, inmates do not have a constitutionally 
protected right to choose or refuse a specific 
meal type. Lewis v. Little, — S.W.3d —, 2008 
Tenn. App. LEXIS 420 (Tenn. Ct. App. July 25, 
2008). 


26. Miscellaneous. 

Tennessee Supreme Court may not construe 
the Eighth Amendment of the United States 
Constitution in a manner that is contrary to the 
United States Supreme Court’s interpretation. 
West v. Schofield, 519 S.W.3d 550, 2017 Tenn. 
LEXIS 185 (Tenn. Mar. 28, 2017), cert. denied, 
West v. Parker, 199 L. Ed. 2d 364, 138 S. Ct. 
476, — U.S. —, 2017 U.S. LEXIS 6984 (U.S. 
Nov. 27, 2017), cert. denied, Abdur’Rahman v. 
Parker, 138 S. Ct. 647, 199 L. Ed. 2d 545, 2018 
U.S. LEXIS 260 (U.S. Jan. 8, 2018). 


AMENDMENT 9 
[RIGHTS RETAINED BY PEOPLE. ] 


Cited: 
State v. Sexton, — S.W3d —, 2012 Tenn. 
LEXIS 739 (Tenn. May 29, 2012). 


AMENDMENT 10 
[RIGHTS RESERVED TO STATES OR PEOPLE. | 


Law Reviews. 
Fourth Amendment Searches in _ First 
Amendment Spaces: Balancing Free Associa- 


tion with Law and Order in the Age of the 
Surveillance State, 50 U. Mem. L. Rev. 231 
(Fall 2019). 


AMENDMENT 11 


[SUITS AGAINST STATES — RESTRICTION OF 
JUDICIAL POWER. | 


Law Reviews. 
2006 Supreme Court Review for Tennessee 


Lawyers (Perry A. Craft and Michael G. Shep- 
pard), 42 Tenn B.J. 26 (2006). 
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AMENDMENT 13 


§ 1. [Slavery prohibited. ] 


NOTES TO DECISIONS 


12. Collection and Remittance of Fees. 
The former provisions in § 67-4-709 requir- 
ing flea market operations and others to collect 
and remit a daily fee is constitutional and was 
not an unconstitutional delegation of taxing 
authority to a private individual, was not a 
discriminatory classification, was not double 


taxation, did not constitute involuntary servi- 
tude, was not unconstitutionally vague, did not 
constitute the establishment of religion, and 
did not compel the operator to incriminate 
himself. Super Flea Market, Inc. v. Olsen, 677 
S.W.2d 449, 1984 Tenn. LEXIS 941 (Tenn. 
1984). 


AMENDMENT 14 


§ 1. [Citizenship — Due process of law — Equal protection. | 


Law Reviews. 

2006 Supreme Court Review for Tennessee 
Lawyers (Perry A. Craft and Michael G. Shep- 
pard), 42 Tenn B.J. 26 (2006). 

Administrative Law—Hamby v. Neel: Claims 
to Applications for Benefits as Property Inter- 
ests Receiving Procedural Due Process Protec- 
tions (Megan E. Arthur), 36 U. Mem. L. Rev. 
783 (2006). 

Are the Rights Guaranteed by the Third 
Amendment Sufficiently Deep Rooted and Fun- 
damental to be Incorporated Into the Four- 
teenth?, 82 Tenn. L. Rev. 575 (2015). 

Brady Obligations, Criminal Sanctions, and 
Solutions in a New Era of Scrutiny (Andrew 
Smith), 61 Vand. L. Rev. 1935 (2008). 

Constitutional Law — Fourteenth Amend- 
ment — Peremptory Challenges in Violation of 
the Equal Protection Clause, 74 Tenn L. Rev. 
147 (2006). 

Do Belief Exemptions to Compulsory Vacci- 
nation Programs Violate the Fourteenth 
Amendment? (Allan J. Jacobs, M.D., J.D.), 42 
U. Mem. L. Rev. 73 (2011). 

Fearing Fear Itself: Photo Identification 
Laws, Fear of Fraud, and the Fundamental 
Right to Vote (Joel A. Heller), 62 Vand. L. Rev. 
1871 (2009). 

Growing Pains: The Scope of Substantive 
Due Process Rights of Parents of Adult Chil- 
dren, 57 Vand. L. Rev. 1883 (2004). 

The Post-Riley Search Warrant: Search Pro- 
tocols and Particularity in Cell Phone Searches, 
69 Vand. L. Rev. 585 (2016). 


Attorney General Opinions. 
Constitutionality of proposed private act to 
provide for county adequate facilities tax on 
new development. OAG 05-055 (4/20/05). 
Proposed law permitting owners of real prop- 
erty to display the United States flag notwith- 
standing existing restrictive covenants prohib- 
iting the display of all flags might be subject to 
attack as a government taking of private prop- 


erty without just compensation. OAG 05-074 
(5/9/05). 

If DNA testing for paternal identification 
were required before child support is ordered 
by a court, such a requirement would not vio- 
late the Tennessee or the United States Consti- 
tutions. OAG 06-131 (8/15/06). 

Senate Bill 1062/House Bill 1114, 110th Gen. 
Assem. (2017) would establish state-law re- 
quirements related to the inspection, licensure, 
and operation of motorboats carrying passen- 
gers for hire in tourist resort counties, includ- 
ing boats operating on the French Broad River. 
Certain applications of the inspection and li- 
censure requirements in the proposed legisla- 
tion would likely be preempted by the compre- 
hensive federal statutory and _ regulatory 
scheme governing vessels operating on the 
navigable waters of the United States. But the 
restrictions in the draft legislation on the time 
and manner of the operation of motorboats 
carrying passengers for hire would not be pre- 
empted. The proposed legislation does not vio- 
late the equal protection guarantees of the 
Tennessee Constitution or the U.S. Constitu- 
tion by treating vessels that carry passengers 
for hire in tourist resort counties differently 
than the same vessels in other counties and 
differently than recreational vehicles in tourist 
resort counties. OAG 17-45, 2017 Tenn. AG 
LEXIS 45 (10/9/2017). 

Legislation that (1) required an individual 
who had been convicted of driving under the 
influence (DUI) to bear a driver’s license with a 
marker denoting the DUI conviction and (2) 
imposed a misdemeanor penalty on any estab- 
lishment that sold alcohol to an individual 


bearing this type of license would be subject to — 


deferential review, but it would raise constitu- 
tional concerns due to its breadth and categori- 
cal operation. OAG 18-02, 2018 Tenn. AG 
LEXIS 2 (1/11/2018). 

The Eligibility Verification for Entitlements 
Act (EVEA) can be read in harmony with laws 
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requiring licensure applicants to be U.S. citi- 
zens or U.S. citizens or resident aliens and 
therefore did not impliedly repeal those laws. 
State laws requiring licensure applicants to be 
U.S. citizens are preempted to the extent they 
conflict with a federal law that limits States’ 
authority to determine alien eligibility for state 
public benefits, including professional and com- 
mercial licenses. State laws requiring licensure 
applicants to be U.S. citizens also violate the 
Equal Protection Clause because they discrimi- 
nate based on alienage and would not satisfy 
strict scrutiny. State laws requiring licensure 
applicants to be U.S. citizens or resident aliens 
are preempted to the extent they conflict with a 
federal law that limits States’ authority to 
determine alien eligibility for state public ben- 
efits, including professional and commercial 
licenses. Laws requiring licensure applicants to 
be U.S. citizens or resident aliens do not violate 


Amend. 14, § 1 


the Equal Protection Clause, however, because 
they discriminate only against unlawful aliens 
and lawful aliens who are not permanent resi- 
dents. Those categories of aliens are not a 
suspect class, and the laws at issue would likely 
satisfy rational basis review. The Department 
of Commerce and Insurance is not required to 
enforce the requirements that an applicant for 
licensure, registration, or certification be a 
“citizen of the United States” or a “citizen of the 
United States or resident alien.” OAG 18-42, 
2018 Tenn. AG LEXIS 42 (9/13/2018). 

T.C.A. §§ 2-13-102, 2-13-1038, and 2-17-104, 
which require the establishment of a state 
primary board for each political party in Ten- 
nessee and give that board certain authorities, 
do not infringe on the political parties’ First 
Amendment right to freedom of association. 
OAG 19-11, 2019 Tenn. AG LEXIS 13 (7/30/ 
2019). 
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2. Relation to Other Amendments. 

Defendant’s consent to search his home did 
not violate the fourth and fourteenth amend- 
ments because it was not the result of duress or 
coercion as a result of alleged threats. Allega- 
tions that police coerced him into allowing the 
residence search by threatening to forfeit his 
vehicle and turn his children over to the De- 
partment of Children’s Services if he refused 
were not credited by the jury. State v. Ingram, 
— §.W.3d —, 2009 Tenn. Crim. App. LEXIS 889 
(Tenn. Crim. App. Oct. 21, 2009), affd in part, 
revd in part, 331 S.W.3d 746, 2011 Tenn. 
LEXIS 4 (Tenn. Jan. 21, 2011). 


7. Section 1983 Actions. 
Inmate could not show that he was denied 
access to courts or any injury resulting from 
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such denial where both the trial court and the 
appellate court gave full consideration to the 
issues raised by the inmate, and he did not 
allege sufficient facts to show that the alleged 
unavailability of the materials he requested 
hindered his efforts to pursue a legal claim; 
even if access to legal materials were a pro- 
tected right, there was no indication that his 
case was hindered by the alleged unavailability 
of some materials. Hall v. Bryant, — S.W.3d —, 
2007 Tenn. App. LEXIS 554 (Tenn. Ct. App. 
Aug. 28, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1097 (Tenn. Dec. 26, 2007). 


8. Protected Rights. 


13. —Right of Travel. 

Sexual Offender and Violent Sexual Offender 
Registration, Verification and Tracking Act of 
2004, as amended by 2007 Tenn. Pub. Acts 465, 
T.C.A. § 40-39-202 et seq., applied to all sex 
offenders residing in Tennessee regardless of 
where they were convicted, and the Act con- 
tained no duration of residency restriction and 
all fifty states had adopted sex offender regis- 
tries; accordingly, Tennessee was no more or 
less attractive than any other state for sex 
offenders seeking a place to reside in total 
anonymity, and the reasoning was applicable to 
the current Sexual Offender Act as amended in 
2007, such that the Act did not impede the 
offender’s right to travel among the states. Doe 
v. State, — S.W.3d —, 2009 Tenn. App. LEXIS 
296 (Tenn. Ct. App. Mar. 10, 2009), appeal 
denied, — S.W.3d —, 2009 Tenn. LEXIS 625 
(Tenn. Sept. 28, 2009). 


19. Due Process. 

Defendant’s sentence violated his right to 
due process of law, because the general sessions 
court exceeded its jurisdiction and acted ille- 
gally in ordering defendant to serve 48 hours in 
jail for failing to pass a random drug test in 
violation of a condition of bond when the record 
was silent as to the effect of the proceeding on 
the bond itself or the conditions, the general 
sessions court did not jail defendant pursuant 
to a criminal contempt finding, and the record 
also did not indicate that defendant committed 
another offense for which he could have been 
placed in jail. State v. Coppock, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 20 (Tenn. Crim. 
App. Jan. 14, 2008). 

Court denied defendant’s right to a fair trial 
because, after the state rested, the trial judge, 
in front of the jury, said that the state’s burden 
had been met; coming at the end of the state’s 
proof and following defendant’s motion for ac- 
quittal, the statement conferred credibility on 
the state’s proof. State v. Hood, — S.W.3d —, 
2010 Tenn. Crim. App. LEXIS 750 (Tenn. Crim. 
App. Sept. 10, 2010). 

Principles of due process do not require that 
a defendant in a criminal trial have an absolute 
right to call a victim, when that victim is 
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unavailable by reasons of the victim’s death. 
Thus, the trial court did not err in allowing the 
trial to proceed despite the deceased victim’s 
unavailability. State v. Cannon, — $.W.3d —, 
2012 Tenn. Crim. App. LEXIS 982 (Tenn. Crim. 
App. Dec. 5, 2012), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 409 (Tenn. Apr. 10, 2013). 


20. —Substantive Due Process. 

Sex offender made no allegation that a fun- 
damental right had been violated, nor did the 
trial court make a reference that a fundamen- 
tal right had been called into question; the trial 
court did not err when it found that the Sexual 
Offender and Violent Sexual Offender Registra- 
tion, Verification and Tracking Act of 2004, as 
amended by 2007 Tenn. Pub. Acts 465, T.C.A. 
§ 40-39-202 et seq., had a reasonable relation 
to the stated purpose of legislation, to protect 
the public from the danger associated with 
sexual offenders, and it was not error for the 
trial court to decline to expand the due process 
protection under federal law. Doe v. State, — 
S.W.3d —, 2009 Tenn. App. LEXIS 296 (Tenn. 
Ct. App. Mar. 10, 2009), appeal denied, — 
S.W.3d —, 2009 Tenn. LEXIS 625 (Tenn. Sept. 
28, 2009). 

T.C.A. § 50-6-204(d)(5) did not violate sub- 
stantive due process because the creation of the 
medical impairment rating process, designed to 
minimize costs and expedite the resolution of 
claims by injured workers, did not qualify as an 
arbitrary, or conscience shocking exercise of the 
legislature’s authority. Mansell v. Bridgestone 
Firestone N. Am. Tire, 417 S.W.3d 393, 2013 
Tenn. LEXIS 645 (Tenn. Aug. 20, 2013). 

There was no substantive due process issue, 
as reviewing the attorney’s sanction to ensure 
uniformity of discipline was not arbitrary or 
conscience-shocking. In re Walwyn, 531 S.W.3d 
181, 2017 Tenn. LEXIS 457 (Tenn. Aug. 4, 
2017). 


21. —Procedural Due Process. 

Dismissal of the inmate’s suit asserting that 
T.C.A. § 40-28-123 violated his constitutional 
rights was affirmed, because Tennessee did not 
recognize a constitutional right to early release; 
thus, the inmate could not show that he had 
suffered a deprivation of a liberty interest or 
that he was entitled to any procedural due 
process in the Tennessee department of correc- 
tion’s revocation of his release eligibility date, 
and the inmate failed to provide any evidence 
or cite any authorities in support of his conten- 
tion that his equal protection rights were vio- 
lated in any way. McMahan v. Tenn. Dep’t of 
Corr., —8.W.3d —, 2007 Tenn. App. LEXIS 478 
(Tenn. Ct. App. July 26, 2007), appeal dis- 
missed, McMahan v. White, — S.W.3d —, 2007 
Tenn. LEXIS 1095 (Tenn. Nov. 26, 2007), appeal 
denied, McMahan v. White, — S.W.3d —, 2008 
Tenn. LEXIS 57 (Tenn. Feb. 4, 2008). 

Tennessee Nursing Board’s petition for re- 
hearing was denied because the notice did not 
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fairly appraise the nurse under U.S. Const. 
amend. 14 and Tenn. Const. art. I, § 8 that the 
Division of Health Related Boards was seeking 
revocation or suspension of her license; division 
also presented no competent evidence regard- 
ing the nurse’s psychological condition. Miller 
v. Tennessee Bd. of Nursing, 256 S.W.3d 225, 
2007 Tenn. App. LEXIS 826 (Tenn. Ct. App. Oct. 
22, 2007). 

Police department members had no valid 
claim for a violation of due process, and thus 
there was no remedy available to them under 
42 U.S.C. § 1983 where there was nothing in 
the record to indicate that promotion of mem- 
bers to the position of “executive major” was an 
assured right; there could be no right to be 
promoted to an illegal rank, and there was no 
assurance that, even if eligible and considered, 
members would have in fact been promoted to 
the rank. Gillespie v. City of Memphis, — 
S.W.3d —, 2008 Tenn. App. LEXIS 340 (Tenn. 
Ct. App. June 5, 2008). 

Trial court complied with requirements of 
Tenn. R. Civ. P. 65.03 where verified complaint 
complied with the requirements of Rule 
65.03(1), and the duration of the temporary 
restraining order was consistent with the time 
limits set forth in Rule 65.03(5); resident’s due 
process rights were adequately protected by the 
requirement in Rule 65.03(5) that a hearing be 
conducted within 15 days or the order would 
expire by its own terms. TPI Corp. v. Wilson, — 
S.W.3d —, 2008 Tenn. App. LEXIS 475 (Tenn. 
Ct. App. Aug. 15, 2008). 

Former sheriffs deputy cited no authority 
supporting his proposition that a continuance 
had to be granted at a Loudermill hearing if 
criminal charges were pending where the 
Shelby County civil service merit board gave 
the deputy a continuance while stalking 
charges were pending, and the deputy was 
represented by counsel at the board hearing; 
thus, the deputy’s constitutional due process 
rights were not violated. Gleaves v. Shelby 
County, — S.W.3d —, 2008 Tenn. App. LEXIS 
629 (Tenn. Ct. App. Oct. 21, 2008). 

In a case where defendant was convicted of 
violating Tennessee’s former Sexual Offender 
Registration and Monitoring Act, the act did 
not violate defendant’s due process rights by 
criminalizing behavior outside a registrant’s 
control because former requirements did not 
require the registrant to mail the form, but 
rather, registrants could use any medium nec- 
essary to return the form as long as the form 
was delivered to the Tennessee Bureau of In- 
vestigation no more than 10 days after the 
registrant received it; earlier statute required 
that registrants “cause such form to be deliv- 
ered” to the bureau, and although registrants 
obviously had the option of returning the form 
by mail, this method was not a requirement. 
State v. LePore, — S.W.3d —, 2008 Tenn. Crim. 
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App. LEXIS 806 (Tenn. Crim. App. Oct. 13, 
2008). 

Prison disciplinary board did not act arbi- 
trarily and capriciously in sentencing an in- 
mate to an additional five-year sentence by 
revocation of sentence credits after he was 
found guilty of assaulting another inmate. The 
inmate received adequate notice of the charges 
against him, and the board provided a recita- 
tion of the evidence it relied on and its reason- 
ing. Patterson v. Tenn. Dep’t of Corr., — S.W.3d 
—, 2010 Tenn. App. LEXIS 278 (Tenn. Ct. App. 
Apr. 20, 2010). 

Tennessee courts, under the Due Process 
Clause of the Fourteenth Amendment, lacked 
personal jurisdiction over an Indonesian ciga- 
rette manufacturer, whose cigarettes were sold 
in Tennessee through the marketing efforts of a 
Florida entrepreneur who purchased the ciga- 
rettes from an independent foreign distributor, 
because the State of Tennessee failed to estab- 
lish, by a preponderance of the evidence, that 
the manufacturer purposely availed itself of the 
privilege of doing business in Tennessee. State 
v. NV Sumatra Tobacco Trading Co., 403 S.W.3d 
726, 2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 
2013). 

T.C.A. § 50-6-204(d)(5) did not violate proce- 
dural due process because the statute did not 
create a permanently irrebuttable presump- 
tion. Mansell v. Bridgestone Firestone N. Am. 
Tire, 417 S.W.3d 393, 2018 Tenn. LEXIS 645 
(Tenn. Aug. 20, 2013). 

Attorney was provided with the procedural 
rights listed in the rules, as he was given 
adequate notice of the disciplinary charges 
against him, had the opportunity to be repre- 
sented by an attorney of his choosing, was able 
to cross-examine witnesses called against him, 
and had been given and fully utilized his oppor- 
tunity to respond, and there were no procedural 
errors; he received due process throughout his 
disciplinary proceedings. Mabry v. Bd. of Prof] 
Responsibility, 458 S.W.3d 900, 2014 Tenn. 
LEXIS 1046 (Tenn. Dec. 30, 2014). 

Holding a sexually oriented nightclub vicari- 
ously liable for an entertainer’s violation of a 
local ordinance did not violate procedural due 
process where the club was allowed to present 
evidence, the ordinance clearly indicated that a 
licensee’s knowledge and powerlessness to pre- 
vent the violation were appropriate defenses, 
and material evidence in the record supported 
the conclusion. Howell v. Metro. Sexually Ori- 
ented Bus. Licensing Bd., 466 S.W.3d 88, 2014 
Tenn. App. LEXIS 721 (Tenn. Ct. App. Nov. 5, 
2014), appeal dismissed, — S.W.3d —, 2015 
Tenn. LEXIS 187 (Tenn. Mar. 3, 2015). 

Trial court lacked personal jurisdiction over 
out-of-state ratings agencies regarding allega- 
tions of fraud and negligent misrepresentation 
made by a bank in Tennessee because the bank 
failed to demonstrate contacts between the rat- 
ings agencies and the State of Tennessee with 
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reasonable particularity sufficient to establish 
a prima facie case of general jurisdiction or 
specific jurisdiction in Tennessee, when the 
rating agencies rated investment products that 
were sold in all fifty states and purchased by 
the bank. First Cmty. Bank, N.A. v. First Tenn. 
Bank, 489 S.W.3d 369, 2015 Tenn. LEXIS 1005 
(Tenn. Dec. 14, 2015), cert. denied, Fitch Rat- 
ings, 1386 S. Ct. 2511, 195 L. Ed. 2d 841, 2016 
U.S. LEXIS 4094 (U.S. 2016). 

Given the existing procedural safeguards ap- 
plicable to parental termination proceedings, 
the Tennessee Supreme Court declines to hold 
that securing the constitutional right of par- 
ents to fundamentally fair procedures requires 
adoption of an additional procedure, subse- 
quent to or separate from an appeal as of right, 
by which parents may attack the judgment 
terminating parental rights based upon ineffec- 
tive assistance of appointed counsel. In re Car- 
rington H., 483 S.W.3d 507, 2016 Tenn. LEXIS 
49 (Tenn. Jan. 29, 2016). 

Due process unquestionably requires States 
to provide parents with fundamentally fair pro- 
cedures, but it does not require States to ignore 
the other interests at stake in parental termi- 
nation proceedings; by refusing to import crimi- 
nal law post-conviction type remedies, the Ten- 
nessee Supreme Court does not at all disregard 
the well-established constitutional principle 
precluding the termination of parental rights 
except upon fundamentally fair procedures. In 
re Carrington H., 483 S.W.3d 507, 2016 Tenn. 
LEXIS 49 (Tenn. Jan. 29, 2016). 

Trial court did not err in denying defendant’s 
motion to prohibit spectators from wearing but- 
tons displaying photos of the victims taken 
before their deaths, as they were only worn by 
immediate family and could not be worn during 
testimony, and thus, were not so inherently 
prejudicial as to post an unacceptable threat as 
to defendant’s right to a fair trial by an impar- 
tial jury. State v. Davidson, 509 S.W.3d 156, 
2016 Tenn. LEXIS 913 (Tenn. Dec. 19, 2016), 
cert. denied, Davidson v. Tennessee, 199 L. Ed. 
2d 66, 188 S. Ct. 105, 2017 U.S. LEXIS 5551 
(U.S. Oct. 2, 2017). 

Petitioner had a hearing before the Tennes- 
see Board of Probation and Parole that was not 
contingent upon his ability to pay any filing 
fees and had the ability to appeal the board’s 
decision, and his appeal was denied because his 
allegations of misconduct were not substanti- 
ated; under the facts of this case, petitioner was 
not denied due process, and as applied in this 
case, the statute does not violate the Due Pro- 
cess Clause. Hughes v. Tenn. Bd. of Prob. & 
Parole, 514 S.W.3d 707, 2017 Tenn. LEXIS 179 
(Tenn. Mar. 23, 2017). 

Attorney received adequate notice of his 
range of possible punishment, and his proce- 
dural due process rights were not violated by 
the procedure the supreme court used in re- 
viewing and increasing the attorney’s disciplin- 
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ary sanctions from a reprimand to a suspen- 
sion. In re Walwyn, 531 S.W.3d 131, 2017 Tenn. 
LEXIS 457 (Tenn. Aug. 4, 2017). 

T.C.A. § 55-10-413 was not unconstitutional 
due to the imposition of a fee upon persons 
convicted of drug and alcohol offenses when 
forensic scientists employed by the Tennessee 
Bureau of Investigation (TBI) conducted chemi- 
cal tests used to determine blood alcohol or 
drug content, as the TBI forensic scientists 
were not judicial officials to whom the require- 
ments of Turney v. Ohio applied. State v. Deco- 
simo, 555 S.W.3d 494, 2018 Tenn. LEXIS 471 
(Tenn. Aug. 23, 2018), cert. denied, Decosimo v. 
Tennessee, 202 L. Ed. 2d 577, 1389S. Ct. 817, — 
U.S. —, 2019 U.S. LEXIS 222 (U.S. Jan. 7, 
2019). 

In a breach of contract case, a Tennessee 
court could exercise specific personal jurisdic- 
tion over the Texas corporation because, after 
evaluating the Texas corporation’s contacts 
with Tennessee related to the contract that 
formed the basis for the Tennessee company’s 
suit, the circumstances exhibited intentional or 
purposeful acts on the part of the Texas corpo- 
ration; the Texas corporation’s contacts were 
substantial enough as it voluntarily elected to 
contract with the Tennessee company, and the 
Texas corporation knew that the contractual 
work would occur primarily in Tennessee; and 
the Texas corporation did not carry its burden 
of establishing that the exercise of personal 
jurisdiction in Tennessee would be unreason- 
able or unfair. Crouch Ry. Consulting, LLC v. 
LS Energy Fabrication, LLC, — S.W.3d —, 
2020 Tenn. LEXIS 412 (Tenn. Oct. 6, 2020). 


23. —Vagueness. 

T.C.A. § 39-17-433 is not overbroad because 
the prevention of the purchase or delivery of 
any “chemical, drug, ingredient, or apparatus” 
which is intended to be used for the manufac- 
ture of methamphetamine is within the state’s 
police power to protect the safety of its citizens; 
state had a legitimate interest in targeting 
methamphetamine manufacture as well as use. 
State v. Kouns, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 870 (Tenn. Crim. App. Nov. 5, 
2008). 

T.C.A. § 39-17-433 is not void for vagueness 
because it gives fair warning to defendants and 
others that a purchase of items to make meth- 
amphetamine is prohibited; pseudoephedrine is 
a well-known ingredient used to make metham- 
phetamine and clearly prohibited if defendants 
knew it is going to be used to make metham- 
phetamine or knew that it is possible the psue- 
doephedrine was going to be used to make 
methamphetamine. State v. Kouns, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 870 (Tenn. 
Crim. App. Nov. 5, 2008). 

Statute was not unconstitutionally vague as 
defendant had fair warning that using illegal 
proceeds to promote further criminal activity 
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violated the money laundering statute because 
the common understanding of the phrase “car- 
rying on” plainly encompassed defendant’s con- 
duct as to his money laundering conviction as 
he previously had delivered marijuana to the 
confidential informant (CI) with an expectation 
that she would sell the product and pay him 
with proceeds from the sales; he later received 
cash payment with a stated intent to purchase 
more marijuana, which he would then sell to 
the CI for her to re-sell to customers; and he 
then, in fact, did purchase more marijuana, a 
portion of which he delivered to the CI for her to 
re-sell. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


24. —Notice. 

Owner waived issue that he should have 
been personally served or served by registered 
letter where he was given written notice; owner 
attended hearings of which he claimed he did 
not have proper notice where he appeared to 
obtain a restraining order against the city and 
thereafter attended two hearings on the subject 
of whether the subject building should be de- 
molished and at one, represented himself, tes- 
tified, examined witnesses he called on his own 
behalf and witnesses called by the city, and 
entered documentary evidence in the record. 
Hashmi v. City of Chattanooga, — S.W.3d —, 
2008 Tenn. App. LEXIS 703 (Tenn. Ct. App. 
Nov. 24, 2008). 

In a driver’s challenge to circuit court’s dec- 
laration that she was a motor vehicle habitual 
offender (MVHO), denial of the driver’s motion 
asking that the MVHO order be declared void 
was proper because circuit court acted consis- 
tently with due process of the law; driver had 
notice of the hearing and it was held at a 
meaningful time so that she could participate 
in it to protect her significant property inter- 
ests. State v. O'Neal, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 563 (Tenn. Crim. App. May 
8, 2008). 


26. —Statutes of Limitation. 

Prisoner’s case did not warrant due process 
tolling of the post-conviction statute of limita- 
tions because he did not diligently pursue his 
rights when did not file his petition in the 
intervening years after his discovery of the 
undisclosed sentence. Bush v. State, 428 S.W.3d 
1, 2014 Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 


32. Forfeiture. 

Civil forfeiture of defendant’s house was in- 
appropriate because the evidence preponder- 
ated against the trial court’s findings that the 
State of Tennessee filed a forfeiture warrant 
and a notice of seizure and forfeiture of convey- 
ances in accordance with the statutory require- 
ments, that the State filed its petition for for- 
feiture in compliance with the requirements, 
and that the State did not comply with the 
statutory procedural requirements in the forfei- 
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ture proceeding. State v. Sprunger, 458 S.W.3d 
482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 9, 
2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


35. Equal Protection. 


36. —Classification. 

Chattanooga Metropolitan Airport Authori- 
ty’s (CMAA) Commercial Ground Transporta- 
tion Rules and Regulations did not violate U.S. 
Const. amend. XIV, Tenn. Const. art. I, § 8 and 
art. XI, § 8, as they were reasonably related to 
legitimate purpose of presenting passengers 
with options to have newer vehicles that were 
clean and in good repair; CMAA had taken 
steps to ensure that incoming passengers who 
had not made advance arrangements would be 
presented as a first option with registered and 
therefore, regulated, transportation providers. 
Millennium Taxi Serv., LLC v. Chattanooga 
Metro. Airport Auth., — S.W.3d —, 2009 Tenn. 
App. LEXIS 413 (Tenn. Ct. App. June 30, 2009). 


37. —Discrimination. 


38. ——Racial Preference. 

Peremptory challenges to a member of the 
jury venire did not violate the equal protection 
clause of the fourteenth amendment because 
the trial court did not abused its discretion in 
viewing as legitimate the State’s offered race- 
neutral concerns regarding the challenged ju- 
rors apparent indifference to the State and 
receptivity to defense counsel. State v. Ingram, 
— §.W.3d —, 2009 Tenn. Crim. App. LEXIS 889 
(Tenn. Crim. App. Oct. 21, 2009), affd in part, 
revd in part, 331 S.W.3d 746, 2011 Tenn. 
LEXIS 4 (Tenn. Jan. 21, 2011). 


42. —Access to Courts. 

Narrowing of the statute from the general 
population of court litigants to only inmates is 
rationally related to a legitimate state interest 
and the statute does not deprive inmates of 
administrative remedies and does not perma- 
nently bar any inmate access to the courts; the 
State has a legitimate interest in reducing costs 
and in reducing the amount of meritless inmate 
litigation, and thus the statute is rationally 
related to the State’s interest, the constitu- 
tional requirement of rationality is satisfied, 
and the statute does not offend principles of 
equal protection. Hughes v. Tenn. Bd. of Prob. & 
Parole, 514 S.W.3d 707, 2017 Tenn. LEXIS 179 
(Tenn. Mar. 23, 2017). 


44, —Criminal Procedure. 

Pursuant to Knoxville, Tenn., City Code 17- 
210, vehicle owner was the party responsible 
for the violation; therefore, when a red light 
violation occurred, the “guilty party” was the 
vehicle owner who may or may not be driving 
the vehicle at the time of the violation, and the 
mailing of a citation to the vehicle’s registered 
owner did not violate equal protection. City of 
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Knoxville v. Brown, 284 S.W.3d 330, 2008 Tenn. 
App. LEXIS 436 (Tenn. Ct. App. July 30, 2008), 
rehearing denied, — S.W.3d —, 2008 Tenn. 
App. LEXIS 813 (Tenn. Ct. App. Aug. 22, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
193 (Tenn. Feb. 17, 2009). 

Defendant in a DUI case was not subjected to 
an equal protection violation due to selective 
prosecution because the two non-prosecuted 
traffic stops videotaped prior to defendant’s 
stop involved individuals who remained in 
their cars, behaved politely, and were not under 
the influence of alcohol; the same videotape 
showed that in defendant’s traffic stop, after 
being pulled over, defendant immediately left 
his automobile to confront the officer, had 
trouble maintaining his balance and speaking 
coherently, and cursed during the conversation. 
State v. Scott, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Apr. 7, 
2008). 

Where the prosecutor stated he used a pe- 
remptory challenge to excuse one of two Afri- 
can-Americans on the panel because she failed 
to make eye contact and the prosecutor 
“sensed” she did not want to serve, the trial 
court properly upheld the challenge to the pro- 
spective juror as race neutral. State v. Echols, 
382 S.W.3d 266, 2012 Tenn. LEXIS 738 (Tenn. 
Oct. 10, 2012). 


45. —Right to Personal Liberty. 

Insanity acquittee’s automatic commitment 
for diagnosis and evaluation under § 33-7- 
303(a) did not violate acquittee’s equal protec- 
tion rights since his commitment did not re- 
quire a determination equivalent to that made 
in a civil commitment case, an insanity acquit- 
tee enjoys no fundamental right to unrestricted 
liberty, and the commitment of an insanity 
acquittee bears a rational relationship to a 
legitimate state interest in assessing acquit- 
tee’s mental state. State v. Phillips, 968 S.W.2d 
874, 1996 Tenn. Crim. App. LEXIS 583 (Tenn. 
Crim. App. 1996), rehearing denied, — S.W.3d 
—, 1997 Tenn. Crim. App. LEXIS 498 (1997), 
cert. denied, Phillips v. Tennessee, 525 U.S. 
847, 119 S. Ct. 117, 142 L. Ed. 2d 94, 1998 U.S. 
LEXIS 5278 (1998). 


46. —Suspect Classes. 

T.C.A. § 39-17-433 does not violate equal 
protection because the law does not criminalize 
the purchase of pseudoephedrine, but instead 
criminalizes the purchase of pseudoephedrine 
with intent for eventual use in the manufacture 
of methamphetamine; here, defendants pre- 
sented no proof that there were other individu- 
als on pharmaceutical logs who were purchas- 
ing pseudoephedrine with the intent to 
manufacture methamphetamine, and defen- 
dants presented no argument to support a 
reasonable conclusion that they were part of a 
suspect class. State v. Kouns, — S.W.3d —, 
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2008 Tenn. Crim. App. LEXIS 870 (Tenn. Crim. 
App. Nov. 5, 2008). 


49. Criminal Procedure. 


53. —Search and Seizure. 

Reversal of an order that concluded that a 
confidential informant was a material witness 
and that disclosure was warranted was appro- 
priate because defendants failed to establish 
that the informant, who provided information 
upon which a detective relied in seeking a 
search warrant, but who was not present at the 
scene of, and did not participate in, the crimes 
charged, possessed any information that was 
either material or favorable to their defense. 
Rather, defendants relied on vague, conclusory 
allegations and their mere invocation of their 
rights did not automatically outweigh the pub- 
lic policies favoring the protection of confiden- 
tial informants. State v. Ostein, 293 S.W.3d 
519, 2009 Tenn. LEXIS 520 (Tenn. Aug. 20, 
2009). 

Although defendant was correct that the po- 
lice, due to their surveillance dispositions, did 
not witness any suspect fleeing or destroying 
evidence, they had, only minutes before the 
search, intercepted a compelling telephone call 
between defendant and another individual who 
advised defendant that his visitors should jump 
the fence and keep on going; this comment 
justifiably caused an officer’s concern that the 
suspects would flee and, because it indicated 
that the suspects had a reason to flee, tended to 
establish the presence of a drug shipment that 
might be destroyed. Further, the task force did 
not create the exigency. State v. Moore, 309 
S.W.3d 512, 2009 Tenn. Crim. App. LEXIS 645 
(Tenn. Crim. App. Aug. 10, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 191 
(Tenn. Feb. 22, 2010), cert. denied, Moore v. 
Tennessee, 562 U.S. 919, 181 S. Ct. 290, 178 L. 
Ed. 2d 190, 2010 U.S. LEXIS 7450 (U.S. 2010). 


54, —Involuntary Confessions. 

Trial court did not err in admitting defen- 
dant’s confession to his mother into evidence at 
trial because defendant initiated the contact 
with his mother by asking to see her after an 
officer had properly ceased the interrogation in 
response to defendant’s invocation of his right 
to counsel; and because defendant’s mother was 
not acting as a state agent as there was no 
evidence at all suggesting that the police 
brought defendant’s mother to see him for the 
purpose of eliciting incriminating statements, 
or that the officers asked, directed, induced, or 
threatened her to obtain information from de- 
fendant; and the officers did not instruct defen- 
dant’s mother on what to say to or ask of 
defendant. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 
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54.5. —Bail. 

When defendant engaged in criminal conduct 
while released on bond, the Tennessee trial 
court was required to conduct a bail revocation 
hearing to determine whether defendant for- 
feited the constitutional right to pretrial bail in 
compliance with the procedure established to 
meet the constitutional due process require- 
ments. State v. Burgins, 464 S.W.3d 298, 2015 
Tenn. LEXIS 285 (Tenn. Apr. 7, 2015). 


57. —Pre-Indictment Delay. 

In a murder case, defendant’s due process 
rights were not violated by a preindictment 
delay of 10 years because there was no proof 
that a deceased witness had any information 
that was critical to the defense that was not 
explored in his sworn testimony at the prelimi- 
nary hearing, and there was no proof that the 
DNA evidence was cross-contaminated or that 
the handling or degradation of that evidence 
led to false positive results. The defense was 
allowed to cross-examine the witnesses about 
the concerns of cross-contamination, tamper- 
ing, and invalid results, and defendant did not 
show that any witness had memory loss that 
prejudiced the development of an alibi defense. 
State v. Crump, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 18, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 546 (Tenn. Aug. 24, 2009). 


58. —Indictment. 

Warrant sufficiently alleged the offense of 
DUI as it was sufficient to give defendant notice 
of the charge against him; the officer stated in 
his affidavit that he was standing outside de- 
fendant’s apartment residence when defendant 
drove up and that defendant was walking 
across the road, from which one may infer that 
defendant was driving on the road or on the 
premises of the apartment complex. State v. 
Cope, — S.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Sept. 19, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
83 (Tenn. Feb. 4, 2008). 

Court erroneously dismissed an aggravated 
assault count based upon its finding of a fatal 
variance because the date of the offense was not 
a material ingredient of the offense of aggra- 
vated assault; furthermore, the difference of a 
single day did not cause defendant to be misled 
or surprised in any manner. State v. LaForce, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Feb. 27, 2008). 

Trial court erred in submitting the charge of 
aggravated robbery to the jury because the 
indictment, by its language, charged attempted 
aggravated robbery, and defendant could not be 
convicted of aggravated robbery, an offense not 
contained within the indictment; the indict- 
ment did not sufficiently charge aggravated 
robbery despite defendant’s subjective assump- 
tions and belief that it did, and defendant was 
prejudiced by the trial court’s error since as a 
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result he was convicted of a crime for which he 
was not charged. State v. Graham, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 167 (Tenn. Crim. 
App. Mar. 4, 2008). 


60. —Guilty Pleas. 

Record did not support the contention that a 
prisoner’s guilty pleas were involuntary in vio- 
lation of his right to due process since his 
testimony at the plea hearing supported a con- 
clusion that the prisoner fully understood the 
terms of his plea agreement, the risks entailed 
in going to trial, and the nature and effect of his 
waiver of rights and pleas of guilty. Pierce v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 630 (Tenn. Crim. App. Aug. 7, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
1061 (Tenn. Nov. 19, 2007). 

Court erred in denying petitioner’s motion for 
postconviction relief where it was undisputed 
that defense counsel agreed with the state to 
modify petitioner’s sentence for assault without 
affording petitioner a guilty plea hearing at 
which petitioner was assured admonition of 
petitioner’s rights as a predicate to a knowing, 
voluntary, and intelligent plea. Thompson v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 113 (Tenn. Crim. App. Feb. 7, 2008). 


61. —Discovery. 

Court did not err in failing to instruct the 
jury on the duty of the state to preserve evi- 
dence because although the state’s witness 
stated that he did not know what had happened 
to some of the evidence, the state informed the 
trial court that the victim’s fingernail clippings 
and hair samples had not been destroyed or lost 
but were still in the medical examiner’s office. 
State v. Davis, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 843 (Tenn. Crim. App. Nov. 5, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 255 (Tenn. Apr. 7, 2008), appeal denied, 
—§.W.3d —, 2008 Tenn. LEXIS 258 (Tenn. Apr. 
7, 2008). 

State did not breach its duty to preserve 
evidence with respect to several items found in 
a suspected methamphetamine laboratory be- 
cause several of the items were clear glass jars 
filled with unknown liquids; an officer testified 
that he would not have conducted fingerprint 
analyses on any of them because they were 
hazardous, the jars had been subjected to 
chemical reactions, the clear glass jars contain- 
ing unknown liquids were tainted or danger- 
ous, and thus the state had no duty to preserve 
those contaminated jars. State v. Lawrence, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 202 
(Tenn. Crim. App. Mar. 17, 2008). 

State breached its duty to preserve evidence 
because none of the items that an officer de- 
scribed as methamphetamine precursors found 
inside the house were preserved, and accord- 
ingly neither the photographs nor the 11 pieces 
of physical evidence that were preserved were 
comparable to the evidence that was destroyed 
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with respect to defendants’ desire to conduct 
fingerprint analysis; the evidence was material 
to the preparation of the defense, and defen- 
dants were precluded from defending them- 
selves by showing that they did not touch the 
methamphetamine precursors found inside the 
residence. State v. Lawrence, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 202 (Tenn. Crim. 
App. Mar. 17, 2008). 

In defendant’s drug case, the destruction of 
the “buy money,” did not violate his due process 
rights because the trial court found that there 
was no proof the State destroyed the evidence 
for the purpose of keeping it from the defense or 
that the evidence was exculpatory. The trial 
court found that the officers could testify that, 
through their personal observations, they 
learned that the money found on defendant 
matched the photocopied money. State v. Gant, 
—S8.W.3d —, 2012 Tenn. Crim. App. LEXIS 155 
(Tenn. Crim. App. Mar. 13, 2012). 

Prosecution violated defendant’s constitu- 
tional right to due process by failing to provide 
to the defense the third statement of a witness 
to the police until after the trial, and the State 
of Tennessee did not prove that the error was 
harmless as the third statement differed from 
the accounts the witness had given in the first 
and second statements of the witness and could 
have been used to impeach the testimony of the 
witness at trial. State v. Jackson, 444 S.W.3d 
554, 2014 Tenn. LEXIS 619 (Tenn. Aug. 22, 
2014). 


65. —Competency Proceeding. 

Defendant’s conviction for escape was proper 
because he was competent to stand trial; al- 
though the trial court found that defendant 
would have memory deficits, the charge was 
relatively minor and did not involve any com- 
plicated concepts and further, a memory deficit 
alone did not render defendant incompetent. 
State v. Ferrell, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 675 (Tenn. Crim. App. Aug. 24, 
2007), rev'd, 277 S.W.3d 372, 2009 Tenn. LEXIS 
16 (Tenn. 2009). 

Court properly found defendant competent to 
stand trial because a doctor described defen- 
dant’s thinking as “simple but clear,” his evalu- 
ation revealed that defendant understood the 
roles of courtroom participants, could identify 
certain witnesses in the case and discuss what 
they might testify to at trial, and could calcu- 
late the length of his possible sentences. He 
concluded that defendant was “adequately com- 
municative” and had the “capacity to make 
decisions in his best interest regarding his 
case.” State v. Boyland, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 452 (Tenn. Crim. App. 
June 21, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 1010 (Tenn. Oct. 18, 2011). 


67. —Right to Counsel. 
While the American Bar Association (ABA) 
standards as to capital representation were in 
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place at the time of counsel’s appointment and 
while defense counsel did not satisfy the sug- 
gested criteria, those guidelines are not binding 
upon the trial courts of Tennessee, and there is 
no authority that the aspirational qualifica- 
tions of counsel in a capital trial set forth in the 
ABA standards or that the required qualifica- 
tions of capital counsel set forth in Tenn. Sup. 
Ct. R. 13 are constitutionally compelled. The 
fourteenth amendment guidelines simply re- 
quire the appointment of an attorney to a 
capital defendant; while the Tennessee Su- 
preme Court has put into place heightened 
requirements in Tenn. Sup. Ct. R. 13, including 
the requirements of two attorneys that meet 
certain specific eligibility criteria, the attorneys 
need not meet these stringent standards to 
pass constitutional muster. Bland v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 283 
(Tenn. Crim. App. Apr. 3, 2009). 


67.5. ——Comment on Right to Counsel. 

Because the defense had attacked the police 
investigation as incompetent and incomplete 
throughout the trial, the prosecution’s use of 
the testimony regarding defendant’s request 
for counsel was appropriately limited to rebut- 
ting the defense theory at trial, the prosecution 
did not attempt to create an inference of guilt 
from defendant’s request for counsel or to use 
defendant’s request for counsel to impeach his 
trial testimony, and the trial court provided an 
appropriate instruction limiting the jury’s con- 
sideration of the officer’s mention of defendant’s 
invocation of his right to counsel, the officer’s 
testimony regarding defendant’s invocation of 
his right to counsel did not violate defendant’s 
constitutional rights. State v. Dotson, 450 
S.W.3d 1, 2014 Tenn. LEXIS 694 (Tenn. Sept. 
30, 2014), cert. denied, Dotson v. Tennessee, 
191 L. Ed. 2d 565, 185 S. Ct. 1535, 575 U.S. 
906, 2015 U.S. LEXIS 1830 (U.S. 2015). 

Even if the officer’s testimony regarding de- 
fendant’s request for counsel was constitution- 
ally improper, the error was harmless beyond a 
reasonable doubt because the defense had al- 
ready elicited testimony about defendant’s re- 
quest for an attorney during the sergeant’s 
cross-examination, the defense did not object to 
or move to strike the sergeant’s testimony, and 
the officer’s testimony was merely cumulative 
to the proof already elicited by the defense. 
State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 1830 
(U.S. 2015). 

Sergeant’s isolated references to defendant’s 
invocation of his right to counsel were respon- 
sive to the broad questions defense counsel 
posed to the sergeant on cross-examination; 
and, even if the sergeant’s testimony was not 
responsive, the two isolated references to de- 
fendant’s invocation of his right to counsel did 
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not violate his constitutional right because the 
prosecution did not make any evidentiary use 
of the testimony or attempt to penalize defen- 
dant for exercising his constitutional right to 
counsel. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


71. —Right to Other Professional Assis- 
tance. 

Expert testimony bearing on issue of whether 
defendant was intoxicated was relevant evi- 
dence and properly admissible because ques- 
tions of whether defendant was under the in- 
fluence of PCP at the time of the offense, and 
whether his intoxication had any bearing on his 
ability to premeditate and form the intent to 
kill were questions appropriate for the jury’s 
consideration; thus, trial court erred by revok- 
ing funds for defendant to hire an expert effec- 
tively prevented him from presenting the de- 
fense of voluntary intoxication at his trial 
because this was critical to defendant’s defense. 
State v. Vaughn, 279 S.W.3d 584, 2008 Tenn. 
Crim. App. LEXIS 442 (Tenn. Crim. App. June 
16, 2008). 


72. —Evidence. 

Trial court did not err under Tenn. R. Evid. 
403 by permitting the state to play for the jury 
a videotape of defendant and his cellmate con- 
versing in a jail cell while defendant was wear- 
ing prison garb, because the videotape had 
probative value in that it assisted the jury in 
assessing the cellmate’s credibility; the jury did 
not see the videotape until after the cellmate 
had testified that defendant had been in jail 
with him, and therefore any prejudicial impact 
stemming from a visual depiction of defendant 
in prison garb was minimized. State v. Taylor, 
240 S.W.3d 789, 2007 Tenn. LEXIS 1083 (Tenn. 
Dec. 19, 2007). 

Where defendant submitted to a blood draw 
and signed a consent form while imprisoned on 
an attempted theft charge, a report indicated a 
DNA match between defendant and the DNA 
evidence collected in an aggravated rape case. 
The trial court did not err by denying his 
motion to suppress; the warrantless taking of 
defendant’s blood was not take in a manner 
that violated the fourteenth amendment due 
process clause. State v. Cannon, 254 S.W.3d 
287, 2008 Tenn. LEXIS 278 (Tenn. Apr. 29, 
2008). 

In defendant’s murder case, the trial court’s 
exclusion of the victim’s statements to the po- 
lice did not infringe upon defendant’s due pro- 
cess right to present a defense because defen- 
dant presented evidence supporting his 
theories that the victim’s girlfriend threatened 
the victim before killing him and that the 
victim was afraid of his girlfriend. Additionally, 
the victim’s statements to police did not bear 
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sufficient indicia of reliability, as the victim was 
unavailable to testify regarding his motive for 
making the statements and there was nothing 
evident from the circumstances surrounding 
the statement to support the statement’s reli- 
ability. State v. Aldridge, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
June 5, 2009). 

In a murder case, defendant’s due process 
right to present a defense was not violated by 
exclusion of a purported marriage certificate 
between the victim and his girlfriend because 
the girlfriend admitted that she and the victim 
were not married, and defendant was able to 
further attack the girlfriend’s credibility 
through the testimony of a pastor, the pur- 
ported officiant at the alleged wedding cer- 
emony, who said that he never officiated at any 
ceremony between the victim and the girl- 
friend. State v. Aldridge, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
June 5, 2009). 


74, —Witnesses. 

Defendant’s conviction for aggravated rape 
was appropriate because there was no abuse of 
the Uniform Law to Secure the Attendance of 
Witnesses from Within or Without a State in 
Criminal Proceedings, T.C.A. § 40-17-201 et 
seq., since defendant failed to demonstrate that 
the out-of-state witness in question would have 
offered material testimony; in fact, the defense 
did not even forecast the substance of the 
witness’ testimony other than to presume that 
the witness would have testified consistently 
with the statement that he had given to the 
police at the time of the crime. State v. Graham, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 671 
(Tenn. Crim. App. Aug. 22, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 70 (Tenn. 
Feb. 4, 2008). 

In a murder case, defendant’s due process 
right to present a defense was not violated 
because although the declarant’s statements 
were critical to the defense, the statements 
were insufficiently reliable, and the govern- 
mental interest supporting their exclusion was 
substantially important; they were uncorrobo- 
rated statements of a fellow inmate and were 
contradicted by another statement in which he 
implicated defendant in the attack on the vic- 
tim. State v. Sanderson, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 183 (Tenn. Crim. App. 
Mar. 7, 2008). 

In defendant’s child abuse case, there was no 
merit to defendant’s claim that he was unable 
to present his defense because of judicial inter- 
ference, as defendant never explained to the 
trial court that he sought to use a letter to 
impeach a witness’s testimony; further, follow- 
ing the trial court’s admonition, counsel made 
no effort to continue his examination of the 
witness. State v. Sweet, — S.W.3d -—, 2008 
Tenn. Crim. App. LEXIS 280 (Tenn. Crim. App. 
Apr. 15, 2008). 
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75. —Right to Confront Witnesses. 

Defendant was not deprived of his constitu- 
tional right to confrontation by the denial of 
cross-examination of an expert about the effects 
of cocaine on a person who consistently abused 
the drug because the hypothetical question as 
posed required the expert to speculate that 
defendant had consistently smoked cocaine 
over the course of the day, a fact not supported 
by the evidence. State v. Davis, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 843 (Tenn. Crim. 
App. Nov. 5, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 255 (Tenn. Apr. 7, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
258 (Tenn. Apr. 7, 2008). 

Defendant was not deprived of his constitu- 
tional right to confrontation or to present a 
defense, because defense counsel made a stra- 
tegic decision to abandon a line of questioning 
of a witness; the witness admitted that she was 
still married when she started seeing defen- 
dant, and the exclusion of testimony as to why 
the witness might have falsely told defendant 
that she worked at the motel as a prostitute did 
not undermine defendant’s defense that he 
killed the victim in self-defense. State v. Davis, 
—§.W.3d —, 2007 Tenn. Crim. App. LEXIS 843 
(Tenn: Crim. App. Nov. 5, 2007), appeal denied, 
—§.W.3d —, 2008 Tenn. LEXIS 255 (Tenn. Apr. 
7, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 258 (Tenn. Apr. 7, 2008). 


76. —Right to Testify. 

Counsel was not ineffective for failing to fully 
explain the ramifications of defendant’s deci- 
sion not to testify, because at an in camera 
hearing, counsel advised defendant that she 
had an absolute right not to testify, that if she 
chose not to testify the court would tell the jury 
that they could not use that fact against her, 
and that she also had a right to testify on her 
own behalf. Dodd v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Oct. 10, 2007). 

In defendant’s murder case, defendant’s right 
to due process of law was not violated by the 
exclusion of statements because the statements 
were not clearly critical to the defense; witness 
did not clearly admit to murdering either vic- 
tim, his alleged statements did not exculpate 
defendant, and the statements that allegedly 
provided the witness’s motive for killing the 
victim could have just as likely been aimed at 
defendant as proof at trial indicated that defen- 
dant owed the witness money and that the 
witness had threatened defendant’s mother. 
State v. Malone, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 813 (Tenn. Crim. App. Oct. 2, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 233 (Tenn. Mar. 23, 2009). 


76.5. —Right to Remain Silent. 

Officer did not improperly comment upon 
defendant’s invocation of his right to remain 
silent as the officer’s challenged testimony 
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merely informed the jury of the circumstances 
that caused him to conduct defendant’s inter- 
view, and defendant’s demeanor during the 
interview. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


77. —dJury. 

State did not improperly use two of its pe- 
remptory challenges to exclude two potential 
jurors, one of Taiwanese descent and the other 
of Hispanic descent, because the basis for the 
state’s use of its peremptory challenges against 
the two potential jurors was sufficiently race- 
neutral to dispel any indicia of purposeful dis- 
crimination; with respect to the Taiwanese ju- 
ror the state explained that because of her 
difficulty understanding the English language, 
the juror could not understand what jury duty 
meant, and with respect to the Hispanic juror, 
the juror was an interpreter and advocate for 
defendants in general sessions court, and the 
juror had been interviewed and investigated for 
taking money from Hispanics to get them out 
on bond. State v. Smith, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 873 (Tenn. Crim. App. 
Nov. 19, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 126 (Tenn. Feb. 25, 2008), 
dismissed, Jarnigan v. Johnson, — F. Supp. 2d 
—, 2015 U.S. Dist. LEXIS 109701 (E.D. Tenn. 
Aug. 17, 2015), dismissed, Allen v. Parris, — F. 
Supp. 2d —, 2018 U.S. Dist. LEXIS 53937 (E.D. 
Tenn. Mar. 30, 2018). 

In a capital murder case, the trial court 
properly overruled defendant’s Batson chal- 
lenge, because each of the stricken jurors of- 
fered responses during voir dire that reflected 
some equivocation or hesitancy regarding the 
death penalty; the totality of the circumstances 
did not support a finding of purposeful discrimi- 
nation, and therefore the trial court properly 
overruled defendant’s Batson challenge. State 
v. Kiser, — 8.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 890 (Tenn. Crim. App. Nov. 29, 2007), 
affd, 284 S.W.3d 227, 2009 Tenn. LEXIS 303 
(Tenn. 2009). 

In a murder case, defendant’s equal protec- 
tion Batson rights were not denied by the 
exclusion of a juror because the juror stated on 
her questionnaire that she was strongly op- 
posed to the death penalty because she thought 
a man should not “give a decision of death.” The 
trial court did not err in determining that the 
juror was not purposefully excluded based upon 
her race. State v. Crump, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 18, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 546 (Tenn. Aug. 24, 2009). 

Court did not err in excusing a juror because 
the juror’s responses indicated her unwilling- 
ness to judge others and to return a verdict of 
death; in excusing her for cause, the court noted 
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the juror’s physical responses to questioning as 
well as the fact that she did not equivocate 
regarding her answers that she was unable to 
sign a death verdict. State v. Odom, — S.W.3d 
—, 2010 Tenn. Crim. App. LEXIS 223 (Tenn. 
Crim. App. Mar. 4, 2010). 


81. —Prosecutor’s Statements. 

Lead prosecutor’s remark during final closing 
argument at  defendant’s murder trial 
amounted to a constitutionally impermissible 
comment upon defendant’s exercise of the con- 
stitutional right to remain silent and not testify 
because the prosecutor walked over to defen- 
dant’s table, gestured towards defendant, and 
declared in a loud voice “Just tell us where you 
were, that’s all we are asking,” and the State of 
Tennessee did not prove that the error was 
harmless. State v. Jackson, 444 S.W.3d 554, 
2014 Tenn. LEXIS 619 (Tenn. Aug. 22, 2014). 

State’s comment during rebuttal closing ar- 
gument that defendant could have cleared up 
what happened when he came to the police 
station, but did not, was not a comment on 
defendant’s right remain silent because the 
purpose of the prosecutor’s statement was to 
highlight the discrepancies between defen- 
dant’s post-arrest confession and admissions 
and his testimony at trial, and not to comment 
upon defendant’s exercise of his constitutional 
rights. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


85. —Punishment. 

Inmate’s reliance on the concept of a liberty 
interest was misplaced, because Tennessee did 
not recognize parole to be a constitutionally 
protected liberty interest; the courts have held 
that the mere possibility of parole was not a 
constitutionally protected liberty interest. Lay 
v. Comm’r, Tenn. Dep’t of Corr., — S.W.3d —, 
2007 Tenn. App. LEXIS 426 (Tenn. Ct. App. 
July 10, 2007). 

Trial court’s decision whether to impose con- 
secutive sentences does not involve the facts 
“necessary to constitute a statutory offense” 
and therefore does not deny a defendant the 
fundamental rights he is afforded under the 
sixth and fourteenth amendments; the manner 
of service of the sentence imposed when a trial 
court decides whether to impose consecutive 
sentences does not usurp the jury’s factfinding 
powers or offend the defendant’s due process 
rights. State v. Higgins, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 763 (Tenn. Crim. App. 
Sept. 27, 2007). 

Trial court imposed the mandatory minimum 
fine required by T.C.A. § 55-10-403(a)(1), but a 
remand was necessary for the empanelling of a 
jury to fix the fine; the fine in § 55-10-403(a)(1), 
which prescribes a minimum and maximum 
allowable fine, does not permit judicial discre- 
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tion and may only be imposed by a jury. State v. 
Jaco, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 518 (Tenn. Crim. App. June 20, 2017). 


86. ——Death Penalty. 

Inmate failed to show that Tennessee’s lethal 
injection protocol violated due process under 
U.S. Const. amend. 14, or Tenn. Const. art. I, 
§ 1 because the inmate failed to cite authority 
that the adoption of the lethal injection protocol 
violated procedural due process and the method 
of lethal injection was created by the legisla- 
ture and that the implementation of lethal 
injection was left to the department of correc- 
tion pursuant to T.C.A. § 40-23-114(c); further, 
the department was not subject to the notice 
and approval provisions of the Uniform Admin- 
istrative Procedures Act (UAPA), T.C.A. §§ 4- 
5-101, et seq., because department procedures 
were not “rules” as defined by the UAPA be- 
cause they fit squarely into the exceptions un- 
der T.C.A. § 4-5-102. Abdur’Rahman v. Brede- 
sen, 181 S.W.3d 292, 2005 Tenn. LEXIS 828 
(Tenn. 2005), cert. denied, 547 U.S. 1147, 126S. 
Ct. 2288, 164 L. Ed. 2d 8138, 2006 U.S. LEXIS 
3970 (2006). 


87. —Post-Conviction Relief. 

In a forgery and theft case, defendant’s due 
process rights were not violated by the denial of 
her motion for a new trial because a witness did 
not offer materially false testimony that defen- 
dant did not work for the Air Force in any 
capacity, and even if the witness had offered 
testimony that defendant never worked on the 
Air Force base, the issue of defendant’s past 
employment was not material to the issue of 
whether or not she used a legitimately issued 
civilian identification card to create several 
other counterfeit cards. State v. Bass, —S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. Feb. 28, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 769 (Tenn. Oct. 6, 
2008). 


91. —Double Jeopardy. 

Defendant’s convictions for attempted aggra- 
vated rape and attempted aggravated sexual 
battery violated his protections against double 
jeopardy because the same evidence was re- 
quired to prove both offenses, defendant com- 
mitted one continuous and ultimately unsuc- 
cessful attempt to rape the victim, and the rape 
and sexual battery statutes were both intended 
and designed to deter and punish sexually 
assaultive conduct. State v. Pinex, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 869 (Tenn. Crim. 
App. Nov. 6, 2008), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 206 (Tenn. May 11, 2009). 

Although the double jeopardy clause was not 
implicated because the jury was not reas- 
sembled to determine guilt or innocence, but 
only to determine the facts relevant to sentenc- 
ing, there was no separate jeopardy, the recall 
of the discharged jury violated defendant’s due 
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process rights under U.S. Const. amend. V, 
U.S. Const. amend. XIV, and Tenn. Const. art. 
I, 8§ 6, 8, 9 because once a jury had returned a 
complete verdict, or the jurors had separated 
and passed from the control of the court, the 
jury could not be reassembled to act on the case 
for any purpose. Accordingly the case was re- 
manded to the trial court to select a new jury in 
order to hold a new trial solely on the issue of 
whether defendant’s conviction was his first, 
second, third, or fourth driving under the influ- 
ence offense based on the evidence presented 
regarding prior convictions. State v. Nash, 294 
S.W.3d 541, 2009 Tenn. LEXIS 652 (Tenn. Oct. 
7, 2009). 

Defendant’s multiple convictions for employ- 
ment of a firearm during the commission of a 
dangerous felony, based on convictions for the 
attempt to commit voluntary manslaughter in- 
volving multiple victims when defendant fired 
a single weapon in a shooting incident, did not 
violate the prohibition against double jeopardy. 
State v. Harbison, 539 S.W.3d 149, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 


92. —Identifications. 

Pretrial identification of defendant was not 
unduly suggestive because a highly trained 
narcotics detective positively and unequivo- 
cally identified defendant at the suppression 
hearing and at trial as the man he had observed 
for 30 minutes working in a meth lab; detec- 
tive’s identification was based on his observa- 
tion of defendant at the crime scene and his 
identification of defendant from the photograph 
was merely to confirm that the name he had 
obtained matched the person he had observed. 
State v. Davidson, — $.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 731 (Tenn. Crim. App. Sept. 
9, 2008). 


93. —lInsanity. 

Insanity acquittee’s automatic commitment 
for diagnosis and evaluation under § 33-7- 
303(a) was reasonable in light of the uncer- 
tainty of psychiatric evaluation and did not 
violate acquittee’s due process rights. State v. 
Phillips, 968 S.W.2d 874, 1996 Tenn. Crim. App. 
LEXIS 583 (Tenn. Crim. App. 1996), rehearing 
denied, — S.W.3d —, 1997 Tenn. Crim. App. 
LEXIS 498 (1997), cert. denied, Phillips v. Ten- 
nessee, 525 U.S. 847, 119 S. Ct. 117, 142 L. Ed. 
2d 94, 1998 U.S. LEXIS 5278 (1998). 

In a capital murder case, defendant’s due 
process rights were not violated by his forced 
medication because a doctor testified that de- 
fendant was very dangerous, that he needed to 
be medicated for his safety and the safety of 
others, and that it was the least restrictive 
measure for the circumstances; the trial court 
concluded that involuntary medication was 
medically appropriate, necessary to enable de- 
fendant to assist counsel at trial, and necessary 
to avoid danger to himself and others. State v. 
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Taylor, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 200 (Tenn. Crim. App. Mar. 7, 2008). 


94, —Juveniles. 

There is no authority for the substitution of 
an oral directive for a valid court order, and 
therefore juvenile defendant was entitled to 
post-commitment relief after he was found to be 
in violation of the terms of probation based on 
an oral mandate for house arrest since he was 
entitled to notice under U.S. Const. amend. 
XIV, § 1 and Tenn. Const. art. I, § 8; moreover, 
the appeal was not moot, because a finding of a 
probation violation could have had adverse 
consequences in the future. State v. Rodgers, 
235 S.W.3d 92, 2007 Tenn. LEXIS 744 (Tenn. 
Aug. 17, 2007). 


95.5. —Vague or Overbroad Laws. 

Reckless homicide statute, T.C.A. § 39-13- 
215, was constitutional, because the element of 
both criminally negligent and reckless homi- 
cide involving a gross deviation from the stan- 
dard of care was not unconstitutionally vague. 
State v. Martin, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 739 (Tenn. Crim. App. Sept. 18, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 152 (Tenn. Mar. 3, 2008). 


116. Domestic Relations. 

Pursuant to T.C.A. § 36-6-101(a)(2)(B), modi- 
fication of custody arrangements were necessi- 
tated by material changes in circumstances, 
and while the child’s preference was important 
under T.C.A. § 36-6-106(a)(7)(A) (now § 36-6- 
106(a)(13)), on remand trial court had to hear 
the father’s testimony, cross-examine the 
mother, and apply the legal standard on mate- 
rial change of circumstances. Conner v. Conner, 
— §$.W.3d —, 2008 Tenn. App. LEXIS 320 
(Tenn. Ct. App. May 29, 2008). 


118. Employers and Employees. 

Plain reading of the Tennessee Excellence, 
Accountability, and Management Act of 2012 
makes clear the Act does not expressly confer a 
property interest in continued employment on 
preferred service employees. Tenn. Dep’t of 
Corr. v. Pressley, 528 S.W.3d 506, 2017 Tenn. 
LEXIS 554 (Tenn. Sept. 14, 2017). 

Court of appeals erred in determining that a 
correctional officer possessed a protected prop- 
erty interest in continued employment because 
the Tennessee Excellence, Accountability, and 
Management Act of 2012 gave the Tennessee 
Department of Correction (TDOC) the author- 
ity to dismiss any employee if it found the good 
of the service would be served; the officer and 
other similarly situated preferred service em- 
ployees did not possess a property interest in 
their continued employment with the State. 
Tenn. Dep’t of Corr. v. Pressley, 528 S.W.3d 506, 
2017 Tenn. LEXIS 554 (Tenn. Sept. 14, 2017). 


119. —Public Employees. 
By dismissing a tenured teacher, who failed 
to return to work after sick leave, without 
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providing her with written charges or an oppor- 
tunity for a hearing, the Board of Education 
violated the teacher’s constitutional right to 
due process of law under Fourteenth Amend- 
ment. Thompson v. Memphis City Schs. Bd. of 
Educ., 395 S.W.3d 616, 2012 Tenn. LEXIS 933 
(Tenn. Dec. 21, 2012). 


121. —At-Will Employees. 

Police officer was employee-at-will and had 
no protected property interest in her job under 
fourteenth amendment to the United States 
Constitution, U.S. Const. amend. XIV; the offi- 
cer was not employed for a specific term, and 
there was no formal contract of employment 
between her and the city; the city’s personnel 
manual did not limit the city’s right to termi- 
nate the officer. Faulkner v. City of Bartlett, — 
S.W.3d —, 2009 Tenn. App. LEXIS 397 (Tenn. 
Ct. App. June 29, 2009), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 192 (Tenn. Feb. 
22, 2010). 


135. Occupations. 


136. —Doctors. 

The Uniform Administrative Procedures Act 
(UAPA), T.C.A. § 4-5-101 et seq., provides for 
procedural safeguards in contested medical li- 
cense revocation cases, and UAPA procedure 
scrupulously protects the fundamental right of 
notice and opportunity to be heard. The doctor 
had not alleged that he was not provided either 
sufficient notice of the charges against him, or 
an opportunity to be heard, and from the ap- 
pellate court’s review of the record, it appeared 
that a contested hearing was set when the 
doctor appealed from the administrative 
judge’s decision and was stayed pursuant to his 
request; accordingly, the appellate court did not 
find that due process required dismissal of the 
action since the doctor had been afforded due 
process by being given proper notice of the 
charges and an opportunity to be heard, where 
he may present evidence of the alleged settle- 
ment agreements and evidence disputing the 
substantive allegations. Hardy v. State, — 
S.W.3d —, 2010 Tenn. App. LEXIS 23 (Tenn. Ct. 
App. Jan. 19, 2010), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 772 (Tenn. Aug. 25, 
2010), cert. denied, Hardy v. Tenn. Dep’t of 
Health, 179 L. Ed. 2d 500, 131 S. Ct. 1603, 79 
U.S.L.W. 3512, 2011 U.S. LEXIS 1953 (U.S. 
2011). 


140. Parental Rights. 

Alleged heir could not prevail on constitu- 
tional grounds where the decedent simply did 
not intend to make a bequest; a petition by a 
child born out of wedlock to establish paternity 
after the death of the testator had no bearing 
on the intent of the testator. Lanier v. Rains, 
229 S.W.3d 656, 2007 Tenn. LEXIS 583 (Tenn. 
June 28, 2007). 

Termination of the father’s parental rights 
did not violate due process where the adoptive 
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parents showed the failure of the father to seek 
reasonable visitation of the children, the failure 
of the father to manifest an ability and unwill- 
ingness to assume legal and physical custody of 
the children, placement of the children in the 
father’s custody would pose a risk of substan- 
tial harm to the children’s welfare, and the 
father failed to establish paternity of the chil- 
dren. In re Adoption of S.T.D., — S.W.3d —, 
2007 Tenn. App. LEXIS 661 (Tenn. Ct. App. Oct. 
30, 2007). 


141. Penalties. 

The definition formerly found in § 36-1-102 
of “willfully failed to support” and “willfully 
failed to make reasonable payments toward 
such child’s support” is unconstitutional be- 
cause it creates an irrebutable presumption 
that the failure to provide monetary support for 
the four months preceding the petition to ter- 
minate parental rights constitutes abandon- 
ment, irrespective of whether that failure was 
intentional. Tennessee Baptist Children’s 
Homes, Inc. v. Swanson (In re Swanson), 2 
S.W.3d 180, 1999 Tenn. LEXIS 475 (Tenn. 
1999). 


145. Prisoners. 

Inmate’s petition for writ of certiorari was 
properly dismissed where placement of inmate 
in administrative segregation did not require a 
signature from the warden and/or written no- 
tice to inmate, and did not violate his due 
process rights; there was good reason for the 
segregation, which was not punitive but neces- 
sary in order to combat his disruptive and 
dangerous propensities and to protect staff and 
other inmates. Settle v. Tenn. Dep’t of Corr., 276 
S.W.3d 420, 2008 Tenn. App. LEXIS 317 (Tenn. 
Ct. App. May 27, 2008). 


162. State Courts. 


163. —Jurisdiction. 

Special verdict did not address whether 
agents acted as the sellers’ agents outside the 
presentation or whether the misrepresenta- 
tions made at the presentation were indirectly 
communicated to the buyers who were not 
present at the presentation, and until these 
issues were fully determined, the quantity and 
quality of the sellers’ contacts with Tennessee 
could not be fully determined; on remand and 
after the circuit court had determined the scope 
of the agents’ agency and the nature of their 
representations to the buyers who were not 
present at the presentation, the court should 
determine whether the scope of Tennessee’s 
specific in personam jurisdiction over the sell- 
ers was sufficiently broad to embrace the claims 
of these parties. Creech v. Addington, — S.W.3d 
—, 2007 Tenn. App. LEXIS 557 (Tenn. Ct. App. 
Aug. 29, 2007), rev’d, 281 S.W.3d 363, 2009 
Tenn. LEXIS 88 (Tenn. 2009). 
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165. Taxation. 


179. —Corporations. 

Record did not support taxpayer’s allegations 
that tax at issue was a tax imposed on the 
parent corporation as tax was imposed on the 
company alone based upon the gain reported by 
the company on the federal pro forma tax 
return, reflecting business earnings on the sale, 
and the company paid the tax; it was irrelevant 
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whether the company and parent company 
were unitary as it was undisputed that the 
company was doing business in Tennessee dur- 
ing the year of assessment, and the assessment 
of excise taxes based upon its business earnings 
from the sale of its assets in that year did not 
violate either the commerce or due process 
clauses. Newell Window Furnishing, Inc. v. 
Johnson, 311 S.W.3d 441, 2008 Tenn. App. 
LEXIS 750 (Tenn. Ct. App. Dec. 9, 2008). 


§ 2. [Representatives — Power to reduce apportionment. | 


Law Reviews. 
Reawakening “Privileges or Immunities”: An 
Originalist Blueprint for Invalidating State 


Felon Disenfranchisement Laws (John Benja- 
min Schrader), 62 Vand. L. Rev. 1285 (2009). 


AMENDMENT 15 


§ 1. [Right of citizens to vote — Race or color not to disqualify.] 


Law Reviews. 
Revisiting Wesley v. Collins and Tennessee’s 


Disenfranchisement Statute (Vanessa M. 
Cross), 36 U. Mem. L. Rev. 543 (2006). 
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Preface 


_ This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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. Civil Procedure 
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. Attorneys-at-Law 
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ings 
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. Wills 

. Mental Health and Developmen- 
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VOLUME 7 


Criminal Offenses — Chs. 1-13 


VoLuME 7A 
Criminal Offenses — Chs. 14-end 


VoLuME 7B 
Criminal Procedure — Chs. 1-34 


VoLuME 7C 


Criminal Procedure — Chs. 35- 
end 

Correctional Institutions and In- 
mates 


VOLUME 8 


Aeronautics 
Agriculture and Horticulture 
Animals and Animal Husbandry 


VoLuME 8A 


Banks and Financial Institutions 
Cemeteries 


VoLuME 8B 


Commercial Instruments and 
Transactions — Chs. 1-8 — 
Uniform Commercial Code 


VOLUME 8C 


Commercial Instruments and 


Transactions — Chs. 9-end 


VoLuME 8D 


Corporations and Associations 


VOLUME 9 


Education — Chs. 1-6 


VOLUME 9A 
Education — Chs. 7-end 
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66. 


67 


VoLuME 9B 
Employer and Employee 
(Reserved — No Text) 
(Reserved — No Text) 
VoLuME 9C 
Food, Drugs and Cosmetics 
Highways, Bridges and Ferries 
VoLuME 9D 
Motor and Other Vehicles 


VoLuUME 10 


Insurance — Chs. 1-8 


VoLuME 10A 


Insurance — Chs. 9-end 


VoLuME 10B 


Intoxicating Liquors 
Military Affairs, 
and Civil Defense 
Mines and Mining 
Oil and Gas 
Partnerships 


Emergencies 


VoLuME 10C 


Professions, Businesses and 


Trades 

VoLuME 11 
Professions of the Healing Arts 
Regional Authorities 

VoLuME 11A 
Public Utilities and Carriers 
Property 

VoLuME 11B 


Taxes and Licenses — Chs. 1-4 


67 


68. 


68. 


69. 


70. 
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VoLuME 11C 


Taxes and Licenses — Chs. 5-end 


VoLUME 12 


Health, Safety and Environmen- 
tal Protection — Chs. 1-100 


VoLUME 12A 


Health, Safety and Environmen- 
tal Protection — Chs. 101-end 


VoLUME 12B 


Waters, Waterways, Drains and 
Levees 

Wildlife Resources 

Welfare 


1x 
VoLuME 13 


Tables 


VoLuME 14, 15 anp 16 


Combined General Index 
Index of Uncodified Public Chap- 
ters 


Court RULES 


User’s Guide 


NUMBERING SYSTEM 


In 1979, a new numbering system was implemented by the Code 
Commission which facilitates the organization of sections. This system divides 
existing chapters into “parts” so that several related, but distinct, subjects can 
be compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 

4 - 29 - 0 
Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2038 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), etc. 

Third level (subdivisions): (A), (B), (C), ete. 

Fourth level (subdivisions): (i), (ii), (iii), ete. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (o), etc. 

(1), (2), (3), etc. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 


xX 


USER’S GUIDE xl 


subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (1), (ii), (i11), etc. Example citation: § 1-1-101(a)(1)(A)Q). 
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CONSTITUTION OF THE UNITED STATES 


1787 


ARTICLE 1 
[LEGISLATIVE DEPARTMENT] 


§ 7. [Bills and resolutions — Veto. |] 


Law Reviews. 
Fourth Amendment and No Trespassing 
Signs - State v. Christensen: An Unreasonable, 


§ 8. [Powers of congress. ] 


Law Reviews. 

Happy Together? The Uneasy Coexistence of 
Federal and State Protection for Sound Record- 
ings, 82 Tenn. L. Rev. 167 (2014). 

Inferiority Complex: Should State Courts 
Follow Lower Federal Court Precedent on the 
Meaning of Federal Law?, 68 Vand. L. Rev. 53 
(2015). 

Original Meaning and the Precedent Fall- 
back, 68 Vand. L. Rev. 105 (2015). 

The New Commerce Clause Doctrine in 
Game Theoretical Perspective (Maxwell L. 
Stearns), 60 Vand. L. Rev. 1 (2007). 

“Trash Is Commerce — Go Directly to Wash- 


§ 9. [Powers denied congress. | 


Cited: 

Miller v. Carlton, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 690 (Tenn. Crim. App. Aug. 
30, 2007); Grasty v. State, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 602 (Tenn. Crim. App. 
Aug. 1, 2008); Tucker v. Morrow, 335 S.W.3d 


Reasonable Expectation, 49 U. Mem. L. Rev. 
617 (Winter 2018). 


ington and Muddle Along: Solid Waste Manage- 
ment in Tennessee and the Commerce Clause,” 
(Jess O. Hale, Jr.), Tulane Environmental Law 
Journal, 19/2: 293-315 (2006). 


Attorney General Opinions. 

Effect of preemption and the commerce 
clause on state law concerning toxic substances 
in toys, OAG 09-009 (2/2/09). 

Collateral References. 

Constitutionality of State Bankruptcy-Spe- 
cific Exemptions Under Supremacy Clause and 
Bankruptcy Clause of U.S. Constitution (U.S. 
Const., Art. VI, cl. 2 and Art. I, § 8, cl. 4). 77 
A.L.R.6th 273. 


116, 2009 Tenn. Crim. App. LEXIS 975 (Tenn. 
Crim. App. Dec. 1, 2009); Thornton v. State, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 580 
(Tenn. Crim. App. July 15, 2010); Bryan v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 861 (Tenn. Crim. App. Nov. 17, 2011). 


NOTES TO DECISIONS 


ANALYSIS 


3. Clause 2. 
5.5. .—Denial of Habeas Corpus Affirmed. 


5.6. |. —Denial of Habeas Corpus Reversed. 
6. Clause 3. 

8. —Ex Post Facto Laws. 

10. ©—wW—Application. 

13. — —Change of Punishment. 


Sy Miscellaneous. 


3. Clause 2. 


5.5. —Denial of Habeas Corpus Affirmed. 

Habeas corpus court did not err by summar- 
ily denying habeas corpus relief, because al- 
though the inmate’s judgments indeed evinced 
an illegal release eligibility percentage, the 
portion of the sentencing hearing transcript 
attached to the response established that the 
trial court did not set a 40 percent release 


Arion (6 iskO 


eligibility for the life sentences, and mere cleri- 
cal errors in the terms of a sentence could not 
give rise to a void judgment; since the tran- 
script established that the trial court did not 
impose an illegal sentence, the erroneous re- 
lease eligibility included in the judgments could 
be classified as clerical errors. McConnell v. 
Carlton, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 388 (Tenn. Crim. App. May 19, 2009), 
appeal denied, McConnell v. Carlton, — S.W.3d 
—, 2009 Tenn. LEXIS 698 (Tenn. Oct. 19, 2009). 

Petitioner was not entitled to habeas corpus 
relief on the basis of a defective indictment on a 
charge of rape of a child because, under State v. 
Hill, the indictment was not fatally defective 
for failing to allege a culpable mental state; 
moreover, the application of Hill, which was 
decided after petitioner committed his offense, 
to petitioner’s indictment did not violate due 
process or the prohibitions against ex post facto 
laws. Hill v. Sexton, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 74 (Tenn. Crim. App. Jan. 
30, 2013). 

Petitioner was not entitled to habeas corpus 
relief on the basis of a trial court’s failure to 
award pretrial jail credits because petitioner 
failed to exhibit to his petition sufficient docu- 
mentation from the record to establish that he 
was indeed entitled to pretrial jail credit under 
T.C.A. § 40-23-101 and that the trial court 
erroneously failed to award it. Hill v. Sexton, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Jan. 30, 2013). 


5.6. —Denial of Habeas Corpus Reversed. 

Petitioner for habeas corpus was entitled to 
counsel and a hearing because his sentences for 
two counts of aggravated rape, which reflected 
a 30 percent release eligibility for each convic- 
tion, were illegal on the face of the judgments 
pursuant to T.C.A. § 39-13-523(a)(2), (b) (now 
T.C.A. § 39-13-523(a)(3), (b)), which required 
that a multiple rapist serve 100 percent of his 
sentence. Turner v. Mills, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 379 (Tenn. Crim. App. 
May 138, 2010). 

Petitioner was entitled to a writ of habeas 
corpus and immediate release because the sen- 


§ 10. [Powers denied the states.] 


Attorney General Opinions. 

State could lawfully and constitutionally 
withhold from a municipality state-shared rev- 
enue for an area that was lawfully annexed by 
the municipality between the operative dates 
set forth in proposed SB 121 [not enacted], 
April 15, 2013, and May 15, 2015. The General 
Assembly has the authority to change the por- 
tion of state-shared revenue that it allocates to 
a municipality both retroactively and prospec- 
tively. OAG 15-30, 2015 Tenn. AG LEXIS 30 
(4/2/15). 


CONSTITUTION OF THE UNITED STATES 2 


tencing court failed to give him mandatory 
credit for time served on community correc- 
tions, pursuant to T.C.A. § 40-36-106(e)(3)(B), 
following revocation of community corrections. 
Petitioner was not required to follow adminis- 
trative procedures. Jackson v. Parker, 366 
S.W.3d 186, 2011 Tenn. Crim. App. LEXIS 300 
(Tenn. Crim. App. Apr. 27, 2011). 


6. Clause 3. 
8. —Ex Post Facto Laws. 


10. ——Application. 

Petitioner was not entitled to habeas corpus 
relief on the basis of a defective indictment on a 
charge of rape of a child because, under State v. 
Hill, the indictment was not fatally defective 
for failing to allege a culpable mental state; 
moreover, the application of Hill, which was 
decided after petitioner committed his offense, 
to petitioner’s indictment did not violate due 
process or the prohibitions against ex post facto 
laws. Hill v. Sexton, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 74 (Tenn. Crim. App. Jan. 
30, 2013). 


13. ——Change of Punishment. 

Dismissal of defendant’s petition for habeas 
corpus relief was error, because although he 
was sentenced after November 1, 1989 for pre- 
meditated murder, he committed the crime 
before that date, and under T.C.A. § 40-35- 
117(b) he was entitled to be sentenced pursuant 
to Tennessee’s 1982 Sentencing Act because he 
faced a more severe punishment (higher re- 
lease eligibility) under the 1989 Sentencing 
Act. Glenn v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 12 (Tenn. Crim. App. Jan. 8, 
2008). 


32. Miscellaneous. 

Trial court did not err when it denied the 
husband’s request for a jury trial because a 
criminal contempt proceeding was not enough 
of a crime to require initiation by an indictment 
or presentment, and there was no right to a 
trial by jury. Dockery v. Dockery, — S.W.3d —, 
2009 Tenn. App. LEXIS 717 (Tenn. Ct. App. Oct. 
29, 2009). 


Roll-off dumpster services are “public ser- 
vices” because the proper collection and re- 
moval of waste promotes the public health and 
general welfare of a municipality’s residents. 
However, not all municipal residents have to 
use roll-off dumpster services for these services 
to be “public” ones. Further, a Tennessee mu- 
nicipality does not violate federal antitrust law 
when it awards an exclusive contract or fran- 
chise for roll-off dumpster services; the state- 
action doctrine shields the municipality from 
liability. Whether a municipality’s award of an 





rad [LEGISLATIVE DEPARTMENT] 


exclusive contract or franchise for roll-off 
dumpster services passes muster under the 
Tennessee Constitution would necessarily be 
measured by the exigencies of the particular 
situation. Whether a municipality may execute 
an exclusive contract or franchise agreement 
that requires its residents to pay a fee directly 
to the contractor or franchisee for roll-off dump- 
ster services and that, at the same time, pro- 
vides the municipality with a sum certain from 
the contractor or franchisee for each roll-off 
dumpster rental will depend on the facts and 
circumstances surrounding the execution of the 
particular agreement, as well as the particular 
terms and conditions of the agreement. House 
Bill 1293 of the 110th General Assembly, which 
would allow an individual to procure a roll-off 
dumpster from any business providing these 
services even if that person lives in a munici- 
pality that has awarded an exclusive contract 
or franchise to a particular waste management 
company to provide roll-off dumpster services, 
could be vulnerable to a challenge that it vio- 


Art. 1, § 10 


lates Article I, Section 10 of the United States 
Constitution and article I, section 20 of the 
Tennessee Constitution. OAG 17-43, 2017 
Tenn. AG LEXIS 43 (9/25/2017). 

The General Assembly has the authority to 
pass legislation to protect senior citizens’ access 
to housing and to provide them tax relief, as 
long as the legislation is consistent with the 
U.S. and Tennessee Constitutions. OAG 20-04, 
2020 Tenn. AG LEXIS 3 (3/12/2020). 

Proposed legislation which would prohibit 
homeowners’ associations from amending their 
declarations to prevent an owner of residential 
property that is subject to a declaration from 
using the property as “long-term rental prop- 
erty” until the owner transfers the property is 
likely defensible against a claim that it violates 
the Contract Clause of either the federal or 
Tennessee Constitution depending on the par- 
ticular declaration(s) involved in any given 
case. OAG 20-05, 2020 Tenn. AG LEXIS 4 
(3/23/2020). 


NOTES TO DECISIONS 


ANALYSIS 
ai Clause 1. 
9. —Ex Post Facto Laws. 
10. — —Definitions and Limitations. 
11. — — —Judicial Decisions. 
12. ——Subjects. 
15: — — —Punishment. 
16. — — —Procedure. 


1. Clause 1. 
9. —Ex Post Facto Laws. 
10. ——Definitions and Limitations. 


11, ———Judicial Decisions. 

Petitioner was not entitled to habeas corpus 
relief on the basis of a defective indictment on a 
charge of rape of a child because, under State v. 
Hiil, the indictment was not fatally defective 
for failing to allege a culpable mental state; 
moreover, the application of Hill, which was 
decided after petitioner committed his offense, 
to petitioner’s indictment did not violate due 
process or the prohibitions against ex post facto 
laws. Hill v. Sexton, — S.W.3d —, 2013 Tenn. 


Crim. App. LEXIS 74 (Tenn. Crim. App. Jan. 
30, 2013). 


12. ——Subjects. 


15. ———Punishment. 

Trial court properly held that an inmate 
failed to state an ex post facto violation where 
the challenged statutory changes did not affect 
his eligibility for parole, only the procedures 
used to decide whether to grant parole. Powers 
v. Tennessee Bd. of Probation & Paroles, — 
S.W.3d —, 2007 Tenn. App. LEXIS 328 (Tenn. 
Ct. App. May 23, 2007). 


16. ———Procedure. 

Tennessee Exclusionary Rule Reform Act, 
T.C.A. § 40-6-108, was not an ex post facto 
statute as applied in defendant’s case. As a 
result, defendant’s motion to suppress the evi- 
dence against defendant was not well-taken 
because the error in the date written on the 
search warrant was a good faith or technical 
mistake and the trial court properly ruled that, 
pursuant to the Act, the evidence was not to be 
suppressed. State v. Pruitt, 510 S.W.3d 398, 
2016 Tenn. LEXIS 980 (Tenn. Dec. 30, 2016). 


Art. 2 


CONSTITUTION OF THE UNITED STATES 4 


ARTICLE 2 
[EXECUTIVE DEPARTMENT] 


§ 2. [Commander-in-chief — Pardons — Treaties — Appointment of 


officers. | 


Law Reviews. 
Unratified Treaties and the Constitutionality 


of Signatory Obligations: A Conceptual Solu- 
tion, 50 U. Mem. L. Rev. 137 (Fall 2019). 


ARTICLE 4 
[STATE AND TERRITORIAL RELATIONS] 


§ 1. [Full faith and credit to records and judicial proceedings of 


states. | 


Cited: 

Dalton v. Deuel, — S.W.3d —, 2008 Tenn. 
App. LEXIS 44 (Tenn. Ct. App. Jan. 28, 2008); 
Wilson v. Battle Creek Milling & Supply, Inc., 


— $.W.3d —, 2008 Tenn. App. LEXIS 746 
(Tenn. Ct. App. Dec. 19, 2008); W&T, Inc. v. 
Ham, — S.W.3d —, 2009 Tenn. App. LEXIS 63 
(Tenn. Ct. App. Jan. 29, 2009). 


§ 2. [Privileges and immunities — Fugitives from justice and service. ] 


Cross-References. Search warrant required 
to obtain location information of an electronic 
device and exceptions to warrant requirement, 
§ 39-13-610. 
Law Reviews. 

Revisiting Wesley v. Collins and Tennessee’s 
Disenfranchisement Statute (Vanessa M. 
Cross), 36 U. Mem. L. Rev. 543 (2006). 


Attorney General Opinions. 

Senate Bill 1062/House Bill 1114, 110th Gen. 
Assem. (2017) would establish state-law re- 
quirements related to the inspection, licensure, 
and operation of motorboats carrying passen- 
gers for hire in tourist resort counties, includ- 
ing boats operating on the French Broad River. 
Certain applications of the inspection and li- 


Collateral References. 

Constitutionality of State Bankruptcy-Spe- 
cific Exemptions Under Supremacy Clause and 
Bankruptcy Clause of U.S. Constitution (U.S. 
Const., Art. VI, cl. 2 and Art. I, § 8, cl. 4). 77 
A.L.R.6th 273. 


censure requirements in the proposed legisla- 
tion would likely be preempted by the compre- 
hensive federal statutory and _ regulatory 
scheme governing vessels operating on the 
navigable waters of the United States. But the 
restrictions in the draft legislation on the time 
and manner of the operation of motorboats 
carrying passengers for hire would not be pre- 
empted. The proposed legislation does not vio- 
late the equal protection guarantees of the 
Tennessee Constitution or the U.S. Constitu- 
tion by treating vessels that carry passengers 
for hire in tourist resort counties differently 
than the same vessels in other counties and 
differently than recreational vehicles in tourist 
resort counties. OAG 17-45, 2017 Tenn. AG 
LEXIS 45 (10/9/2017). 


Cross-References. Search warrant required 
to obtain location information of an electronic 
device and exceptions to warrant requirement, 
§ 39-13-610. 


5 [MISCELLANEOUS PROVISIONS] 


ARTICLE 5 
[AMENDMENT] 


Law Reviews. 
Revisiting Wesley v. Collins and Tennessee’s 


Disenfranchisement Statute (Vanessa M. 
Cross), 36 U. Mem. L. Rev. 548 (2006). 


ARTICLE 6 
[MISCELLANEOUS PROVISIONS] 


Attorney General Opinions. 

Effect of preemption and the commerce 
clause on state law concerning toxic substances 
in toys, OAG 09-009 (2/2/09). 

State regulation of pole attachment rates of 
TVA-supplied electric cooperatives. OAG 14-20, 
2014 Tenn. AG LEXIS 21 (2/19/14). 

The Eligibility Verification for Entitlements 
Act (EVEA) can be read in harmony with laws 
requiring licensure applicants to be U.S. citi- 
zens or U.S. citizens or resident aliens and 
therefore did not impliedly repeal those laws. 
State laws requiring licensure applicants to be 
U.S. citizens are preempted to the extent they 
conflict with a federal law that limits States’ 
authority to determine alien eligibility for state 
public benefits, including professional and com- 
mercial licenses. State laws requiring licensure 
applicants to be U.S. citizens also violate the 
Equal Protection Clause because they discrimi- 
nate based on alienage and would not satisfy 
strict scrutiny. State laws requiring licensure 
applicants to be U.S. citizens or resident aliens 


are preempted to the extent they conflict with a 
federal law that limits States’ authority to 
determine alien eligibility for state public ben- 
efits, including professional and commercial 
licenses. Laws requiring licensure applicants to 
be U.S. citizens or resident aliens do not violate 
the Equal Protection Clause, however, because 
they discriminate only against unlawful aliens 
and lawful aliens who are not permanent resi- 
dents. Those categories of aliens are not a 
suspect class, and the laws at issue would likely 
satisfy rational basis review. The Department 
of Commerce and Insurance is not required to 
enforce the requirements that an applicant for 
licensure, registration, or certification be a 
“citizen of the United States” or a “citizen of the 
United States or resident alien.” OAG 18-42, 
2018 Tenn. AG LEXIS 42 (9/13/2018). 


Cited: 

Cole v. State, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 186 (Tenn. Crim. App. Mar. 8, 
2011). 


NOTES TO DECISIONS 


ANALYSIS 
3. Clause 2. 
6. —Acts of Congress and State Acts. 
14.5. — Arbitration 


3. Clause 2. 

Complying with T.C.A. § 29-26-121(a)(2)(E) 
neither conflicts with the Health Insurance 
Portability and Accountability Act of 1996 (HI- 
PAA) nor stands as an obstacle to the accom- 
plishment of HIPAA’s full purposes and objec- 
tives; as such, § 29-26-121(a)(2)(E) is not 
“contrary” to HIPAA, and it is not preempted. 
Stevens ex rel. Stevens v. Hickman Cmty. 
Health Care Servs., 418 S.W.3d 547, 2013 Tenn. 
LEXIS 990 (Tenn. Nov. 25, 2013). 


6. —Acts of Congress and State Acts. 
Taxes assessed against a self-funded mul- 

tiple employer welfare arrangement under 

T.C.A. § 56-4-205 were not preempted by 


ERISA pursuant to the Supremacy Clause, U.S. 
Const. art. VI, cl. 2, as the statute and regula- 
tions satisfied the requirements of caselaw and 
29 U.S.C. § 1144(b)(6); they were specifically 
directed towards entities engaged in insurance, 
and they substantially affected the risk pooling 
arrangement between the insurer and the in- 
sured. Tenn. Indep. Colleges & Univs. Ass’n 
Benefit Consortium v. Tenn. Dep’t of Commerce 
& Ins., — S.W.3d —, 2010 Tenn. App. LEXIS 
792 (Tenn. Ct. App. Dec. 21, 2010). 


14.5. — Arbitration 

Ruling in Taylor v. Butler, 142 S.W.3d 277, 
2004 Tenn. LEXIS 697 (Tenn. 2004), is not 
preempted by the Federal Arbitration Act be- 
cause Taylor does not adopt a per se rule that 
any degree of non-mutuality of remedies in an 
arbitration provision in an adhesion contract 
renders the provision unconscionable and un- 
enforceable. Berent v. CMH Homes, Inc., 466 
S.W.3d 740, 2015 Tenn. LEXIS 464 (Tenn. June 
5, 2015). 
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AMENDMENTS 


IN ADDITION TO, AND AMENDMENT OF, THE 
CONSTITUTION OF THE UNITED STATES 
OF AMERICA, PROPOSED BY CONGRESS, 

AND RATIFIED BY THE LEGISLATURES 
OF THE SEVERAL STATES PURSUANT 
TO THE FIFTH ARTICLE OF THE 
ORIGINAL CONSTITUTION 


AMENDMENT 1 
[RELIGIOUS AND POLITICAL FREEDOM. | 


Law Reviews. 

2006 Supreme Court Review for Tennessee 
Lawyers (Perry A. Craft and Michael G. Shep- 
pard), 42 Tenn B.J. 26 (2006). 

Baptizing O’Brien: Towards Intermediate 
Protection of Religiously Motivated Expressive 
Conduct, 68 Vand. L. Rev. 177 (2015). 

Church and State Originalism, 50 U. Mem. 
L. Rev. 1 (Fall 2019). 

Constitutional Law — Free Exercise of Reli- 
gion — Strict Scrutiny and the Religious Free- 
dom Restoration Act, 74 Tenn L. Rev. 129 
(2006). 

Defending the Freedom to Be Heard: Where 
Alternate Avenues Intersect Empty Public 
Spaces (Jason K. Levine), 36 U. Mem. L. Rev. 
277 (2006). 

Defining Freedom of the College Press After 
Hosty v. Carter, 59 Vand. L. Rev. 1771 (2006). 

First Amendment Protection for the Publica- 
tion of Private Information (Jared Lenow), 60 
Vand. L. Rev. 235 (2007). 

Fourth Amendment Searches in First 
Amendment Spaces: Balancing Free Associa- 
tion with Law and Order in the Age of the 
Surveillance State, 50 U. Mem. L. Rev. 231 
(Fall 2019). 

Is Federalization of Charity Law All Bad? 
What States Can Learn from the Internal Rev- 
enue Code, 67 Vand. L. Rev. 1621 (2014). 

On Free, Harmful, and Hateful Speech, 82 
Tenn. L. Rev. 283 (2015). 

Platforms and Police Departments: On the 
Risk of Contractual Liability for Social Media 
Surveillance of Political Activism, 50 U. Mem. 
L. Rev. 199 (Fall 2019). 

Popular Will and the Establishment Clause: 
Rethinking Public Funding to Religious 
Schools, (Richard Albert), 35 U. Mem. L. Rev. 
199 (2005). 

Public Confidence Laws Gone Awry: A Mod- 
ern Circuit Split Reveals that Some Federal 
Courts Manipulate Standing Rules to Promul- 
gate Severe First Amendment Restrictions on 
the Spouses and Children of Public Employees, 
57 Vand. L. Rev. 211 (2004). 

Regulation of Political Signs in Private 
Homeowner Associations: A New Approach, 59 
Vand. L. Rev. 571 (2006). 


Religion at Work: Balancing the Rights of 
Employees and Employers (J. Gregory 
Grisham), 42 No. 9 Tenn B.J. 14 (2006). 

Rethinking Judicial Minimalism: Abortion 
Politics, Party Polarization, and the Conse- 
quences of Returning the Constitution to 
Elected Government, 69 Vand. L. Rev. 935 
(2016). 

Spiritual-Treatment Exemptions to Child 
Neglect Statutes — State v. Crank: Vagueness 
and Establishment Clause Challenges to Selec- 
tive Prosecution of Faith-Healing Parents, 46 
U. Mem. L. Rev. 761 (2016). 

Sunlight’s Glare: How Overbroad Open Gov- 
ernment Laws Chill Free Speech and Hamper 
Effective Democracy (Steven J. Mulroy), 78 
Tenn. L. Rev. 309 (2011). 

The Fourth Estate and the Quest for a 
Double Edged Shield: Why a Federal Reporters’ 
Shield Law Would Violate the First Amend- 
ment, (Paul Brewer), 36 U. Mem. L. Rev. 1073 
(2006). 

The Post-Riley Search Warrant: Search Pro- 
tocols and Particularity in Cell Phone Searches, 
69 Vand. L. Rev. 585 (2016). 

The Protection of Conscience: on ACA, RFRA 
and Free Exercise Guarantees, 82 Tenn. L. Rev. 
345 (2015). 

The Religious Land Use and Institutional- 
ized Persons Act of 2000 (Ronald G. Turner), 45 
Tenn. B.J. 25 (2009). 

The Right of Access: Is There a Better Fit 
than the First Amendment?, 57 Vand. L. Rev. 
1349 (2004). 

Toward a RFRA That Works (Nicholas Nu- 
gent), 61 Vand. L. Rev. 1027 (2008). 

Unincorporated, Unprotected: Religion in an 
Established State, 58 Vand. L. Rev. 301 (2005). 

United States v. O’Brien Revisited: Of Burn- 
ing Things, Waving Things, and G-Strings 
(James M. McGoldrick, Jr.), 36 U. Mem. L. Rev. 
903 (2006). 


Attorney General Opinions. 

Alcoholic beverage commission rules vulner- 
able to challenge on grounds that they unlaw- 
fully infringe on the right to free speech, OAG 
05-040 (4/5/05). 
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Resolutions designating a “Tennessee Day of 
Prayer” and a “Day of Special Prayer for Wid- 
ows” do not violate the First Amendment, OAG 
05-063 (4/27/05). 

Proposed law permitting owners of real prop- 
erty to display the United States flag notwith- 
standing existing restrictive covenants prohib- 
iting the display of all flags would is vulnerable 
to challenge under the free speech clauses of 
the state and federal constitutions, OAG 05-074 
(5/9/05). 

Constitutionality of restriction on political 
activity of election commissioners, OAG 07-023 
(3/1/07). 

Resolution requesting that the commissioner 
of the department of education answer ques- 
tions concerning religion and creationism does 
not violate the establishment clause of the 
United States constitution or the Tennessee 
constitution, OAG 07-029 (3/13/07). 

Grants to churches and youth clubs with 
church affiliations, OAG 07-094 (6/12/07). 

Return of campaign contributions, OAG 07- 
101 (7/9/07). 

Designating The Holy Bible as the official 
state book of Tennessee would violate the Es- 
tablishment Clause of the First Amendment to 
the federal Constitution and Article I, § 3, of 
the Tennessee Constitution, which provides 
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“that no preference shall ever be given, by law, 
‘to any religious establishment or mode of wor- 
ship.” OAG 15-34, 2015 Tenn. AG LEXIS 34 
(4/13/15). 

T.C.A. §§ 2-13-102, 2-13-103, and 2-17-104, 
which require the establishment of a state 
primary board for each political party in Ten- 
nessee and give that board certain authorities, 
do not infringe on the political parties’ First 
Amendment right to freedom of association. 
OAG 19-11, 2019 Tenn. AG LEXIS 138 (7/30/ 
2019). 

Political canvassing is an expressive activity 
protected by the First Amendment, but the 
First Amendment prohibits only state action 
that abridges speech or expression. Homeown- 
ers’ associations are private entities, not state 
actors, and are not subject to the First Amend- 
ment. Thus, private homeowners’ associations 
may prohibit or otherwise restrict political can- 
vassing without implicating the First Amend- 
ment. Furthermore, the Tennessee Freedom of 
Speech Act does not place any restrictions on 
homeowners’ associations with respect to politi- 
cal canvassing. Nor do other statutes limit the 
authority of homeowners’ associations to pro- 
hibit or otherwise restrict political canvassing. 
OAG 19-18, 2019 Tenn. AG LEXIS 34 (9/5/ 
2019). 


NOTES TO DECISIONS 


ANALYSIS 
te In General. 
3. —Application to State and Local Gov- 
ernments. 
5. Freedom of Religion. 
10. —Churches. 


18. Establishment of Religion. 
TU: Freedom of Speech and Press. 


20. —Prior Restraint. 

21. —Speech. 

24. — —Elections. 

27. |—--Participation in Legal Processes. 
32. |—-—Public Employees. 

85: — — —Public Officials. 

34. —Press. 

39. Right to Privacy. 

40. Redress of Grievances. 


no. Particular Cases. 
1. In General. 


3. —Application to State and Local Gov- 
ernments. 

Registration scheme does not require the 
same level of constitutional protections as a 
licensing scheme, and the Solicitation of Chari- 
table Funds Act, T.C.A. § 48-101-501 et seq., 
constitutes a registration scheme and only re- 
quires the organization file a statement that 
provides the benign information required by 
the statute under T.C.A. § 48-101-504(a); pur- 


suant to Tennessee’s registration requirement, 
the secretary of state does not have the discre- 
tion to deny registration as an official might 
deny a license. Free the Fathers, Inc. v. State, 
— §.W.3d —, 2008 Tenn. App. LEXIS 67 (Tenn. 
Ct. App. Feb. 7, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 4388 (Tenn. June 23, 
2008). 


5. Freedom of Religion. 

Because the father’s case was a Title IV-D 
case, T.C.A. § 36-5-116(a)(1) removed any dis- 
cretion from the department of human services 
or court to allow the father to send child sup- 
port payments anywhere other than to the 
state’s central collection and disbursement 
unit; requiring the father to send child support 
to the central unit could have at most only an 
incidental burden on his religious practice, as 
the statute was facially neutral as to religion 
and was uniformly applicable. Sherrod v. Tenn. 
Dep’t of Human Servs., — S.W.3d —, 2008 
Tenn. App. LEXIS 424 (Tenn. Ct. App. July 25, 
2008). 


10. —Churches. 

Child care licensing statute, T.C.A. § 71-3- 
503, does not textually discriminate against 
religion or religious groups, and the evidence 
presented on the licensing law’s operation did 
not lead the appellate court to the conclusion 
that the law was being applied in a discrimina- 
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tory manner; the licensing laws were neutral 
and generally applicable and there was no 
evidence that the laws or regulations were 
applied to the church in a discriminatory man- 
ner. Tenn. Dep’t of Human Servs. v. Priest Lake 
Cmty. Baptist Church, — $.W.3d —, 2007 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. June 25, 2007). 

Child care licensing laws clearly regulate 
conduct, not one’s beliefs; therefore, any finding 
that the church’s bible school ministry was a 
religious activity in and of itself would not have 
exempted the church from the state licensing 
requirement, as the church still had to comply 
with the licensing law if it was neutral and 
generally applicable. Tenn. Dep’t of Human 
Servs. v. Priest Lake Cmty. Baptist Church, — 
S.W.3d —, 2007 Tenn. App. LEXIS 391 (Tenn. 
Ct. App. June 25, 2007). 

Courts in Tennessee should apply the neu- 
tral-principles of law approach when called 
upon to resolve church property disputes; in 
applying the hybrid neutral-principles ap- 
proach, Tennessee courts may consider any 
relevant statutes, the language of the deeds 
and any other documents of conveyance, char- 
ters and articles of incorporation, and any pro- 
visions regarding property ownership that may 
be included in the local or hierarchical church 
constitutions or governing documents. But, un- 
der the neutral-principles approach, a civil 
court must enforce a trust in favor of the 
hierarchical church, even if the trust language 
appears only in the constitution or governing 
documents of the hierarchical religious organi- 
zation. Christ, Inc. v. L. M. Haley Ministries, 
Inc., 5381 S.W.3d 146, 2017 Tenn. LEXIS 566 
(Tenn. Sept. 21, 2017). 

Local member church does not have to for- 
mally withdraw from a hierarchical religious 
organization before a civil court may exercise 
jurisdiction over a church property dispute; 
parties seeking to invoke the jurisdiction of a 
civil court must simply allege facts establishing 
that a church property dispute actually exists. 
Christ, Inc. v. L. M. Haley Ministries, Inc., 531 
S.W.3d 146, 2017 Tenn. LEXIS 566 (Tenn. Sept. 
Ade 2017): 

Court of appeals improperly affirmed the 
trial court’s decision dismissing a lawsuit in- 
volving a dispute over the right to use and 
control church property for lack of subject mat- 
ter jurisdiction based on the ecclesiastical ab- 
stention doctrine because the member church 
held its real property in trust for a national 
not-for-profit religious corporation; and the 
bishop, as the duly appointed pastor, had the 
right to use and exercise control over the real 
property and to administer and supervise the 
personal property of the member church; thus, 
the religious corporation, the bishop, and the 
trustee for the member church were entitled to 
summary judgment on their claims regarding 
the real and personal property of the member 
church. Christ, Inc. v. L. M. Haley Ministries, 
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Inc., 531 S.W.3d 146, 2017 Tenn. LEXIS 566 
(Tenn. Sept. 21, 2017). 

Ecclesiastical abstention doctrine, where it 
applies, functions as a subject matter jurisdic- 
tional bar, and not an affirmative defense, that 
precludes civil courts from adjudicating dis- 
putes that are strictly and purely ecclesiastical 
in character and which concern theological con- 
troversy, church discipline, ecclesiastical gov- 
ernment, or the conformity of the members of 
the church to the standard of morals required of 
them; thus, the ecclesiastical abstention doc- 
trine may be raised at any time as a basis for 
dismissal of a lawsuit. Christ, Inc. v. L. M. 
Haley Ministries, Inc., 531 S.W.3d 146, 2017 
Tenn. LEXIS 566 (Tenn. Sept. 21, 2017). 


18. Establishment of Religion. 


The former provisions in § 67-4-709 requir- 
ing flea market operations and others to collect 
and remit a daily fee is constitutional and was 
not an unconstitutional delegation of taxing 
authority to a private individual, was not a 
discriminatory classification, was not double 
taxation, did not constitute involuntary servi- 
tude, was not unconstitutionally vague, did not 
constitute the establishment of religion, and 
did not compel the operator to incriminate 
himself. Super Flea Market, Inc. v. Olsen, 677 
S.W.2d 449, 1984 Tenn. LEXIS 941 (Tenn. 
1984). 


19. Freedom of Speech and Press. 


20. —Prior Restraint. 

Although the city did not comply with Chat- 
tanooga, Tenn., City Code art. XIV in denying 
the owner a license for his adult entertainment 
business, at the time the owner submitted his 
application a prior court order prohibited the 
city from issuing a license at the location of the 
business due to previous revocation of a license 
at that location. City of Chattanooga v. Harden, 
— §.W.3d —, 2007 Tenn. App. LEXIS 663 
(Tenn. Ct. App. Oct. 31, 2007), appeal dis- 
missed, — S.W.38d —, 2008 Tenn. LEXIS 362 
(Tenn. Apr. 28, 2008), appeal dismissed, — 
S.W.3d —, 2008 Tenn. LEXIS 328 (Tenn. May 5, 
2008). 

T.C.A. § 48-101-504(a) of the Solicitation of 
Charitable Funds Act did not envision a grant 
or denial of a license or a permit, but only 
registration; accordingly, the act does not im- 
pose a constitutionally impermissible prior re- 
straint. Free the Fathers, Inc. v. State, — 
S.W.3d —, 2008 Tenn. App. LEXIS 67 (Tenn. Ct. 
App. Feb. 7, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 438 (Tenn. June 23, 2008). 


21. —Speech. 

Defendant’s aggressive conduct and his loud 
and rude behavior violated the terms of the 
disorderly conduct statute, T.C.A. § 39-17-305, 
and therefore, his conduct was not protected by 
his right to free speech. There was proof, direct 
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and circumstantial, of each and every element 
of the crime of disorderly conduct, and while 
words and conduct expressive of an idea might 
qualify as protected “speech,” the threatening 
behavior demonstrated by defendant did not 
fall within either category. State v. Mitchell, 
339 S.W.3d 629, 2011 Tenn. LEXIS 311 (Tenn. 
Mar. 31, 2011). 


24, -——Elections. 

Plaintiff minor political parties’ claim that 
Tennessee’s ballot-access laws impermissibly 
burdened their First Amendment rights was 
moot because the 2012 amendment to T.C.A. 
§ 2-13-203(a) created an alternative route for 
qualifying as a candidate for a recognized mi- 
nor party. Green Party v. Hargett, 2012 FED 
App. 397P, 2012 U.S. App. LEXIS 24645 (6th 
Cir. Nov. 30, 2012). 

Plaintiff minor political parties lacked stand- 
ing to challenge T.C.A. § 2-13-107(d), prohibit- 
ing minor parties from using the words “inde- 
pendent” or “nonpartisan” in their names on 
the ballot, because they conceded that they did 
not intend to use either prohibited word in their 
names on the ballot, and the injury asserted, 
that they had been impacted because the 
speech of hypothetical others might be chilled, 
did not meet the injury-in-fact requirement. 
Green Party v. Hargett, 2012 FED App. 397P, 
2012 U.S. App. LEXIS 24645 (6th Cir. Nov. 30, 
2012). 


27. ——Participation in Legal Processes. 

Petitioner’s case was dismissed due to an 
outstanding fee, and the statute did not violate 
petitioner’s First Amendment rights; even if he 
remained unable to pay the amount due, he 
still retained access to the administrative rem- 
edies provided by the Tennessee Board of Pro- 
bation and Parole, plus the State’s refusal to 
subsidize a prisoner’s exercise of his First 
Amendment rights did not constitute a viola- 
tion of those rights. Hughes v. Tenn. Bd. of 
Prob. & Parole, 514 S.W.3d 707, 2017 Tenn. 
LEXIS 179 (Tenn. Mar. 23, 2017). 


32. ——Public Employees. 


33. ———Public Officials. 

Police official’s brother-in-law could not re- 
cover on his libel claim against a television 
station and its employees, because he was an 
involuntary public figure for purposes of the 
first amendment and Tenn. Const. art. I, § 19 
as the news story in question involved a matter 
of public concern regarding the discipline of a 
high ranking public official; thus, the actual 
malice standard applied, and the brother-in- 
law could not show that defendants acted with 
actual malice with regard to the news broad- 
cast. Lewis v. NewsChannel 5 Network, 238 
S.W.3d 270, 2007 Tenn. App. LEXIS 362 (Tenn. 
Ct. App. May 31, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 866 (Tenn. Sept. 
17, 2007). 
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For a private person to become an involun- 


‘tary public figure for purposes of defamation 


and its relationship to the first amendment and 
Tenn. Const. art. I, § 19, his or her appearance 
in the story must be an integral and meaning- 
ful part of addressing the conduct of the public 
official with regard to a matter of public con- 
cern. Lewis v. NewsChannel 5 Network, 238 
S.W.3d 270, 2007 Tenn. App. LEXIS 362 (Tenn. 
Ct. App. May 31, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 866 (Tenn. Sept. 
17, 2007). 


34. —Press. 

Imposition of a tax on sales of magazine, 
denying the publisher the newspaper exemp- 
tion from the same tax provided by T.C.A. 
§ 67-6-329, was a violation of the publisher’s 
first amendment rights. Newsweek, Inc. v. Ce- 
lauro, 789 S.W.2d 247, 1990 Tenn. LEXIS 121 
(Tenn. 1990), rehearing denied, 789 S.W.2d 247, 
1990 Tenn. LEXIS 205 (Tenn. 1990). 


39. Right to Privacy. 

T.C.A. § 39-17-433 is not overbroad because 
the prevention of the purchase or delivery of 
any “chemical, drug, ingredient, or apparatus” 
which is intended to be used for the manufac- 
ture of methamphetamine is within the state’s 
police power to protect the safety of its citizens; 
state had a legitimate interest in targeting 
methamphetamine manufacture as well as use. 
State v. Kouns, — $.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 870 (Tenn. Crim. App. Nov. 5, 
2008). 


40. Redress of Grievances. 

Inmate could not show that he was denied 
access to courts or any injury resulting from 
such denial where both the trial court and the 
appellate court gave full consideration to the 
issues raised by the inmate, and he did not 
allege sufficient facts to show that the alleged 
unavailability of the materials he requested 
hindered his efforts to pursue a legal claim; 
even if access to legal materials were a pro- 
tected right, there was no indication that his 
case was hindered by the alleged unavailability 
of some materials. Hall v. Bryant, — $.W.3d —, 
2007 Tenn. App. LEXIS 554 (Tenn. Ct. App. 
Aug. 28, 2007), appeal denied, — S.W.3d — 
2007 Tenn. LEXIS 1097 (Tenn. Dec. 26, 2007). 

Constitutional rights of freedom to vote, free- 
dom to engage in political speech, and freedom 
to petition the government for redress of griev- 
ances were not implicated where the right to 
petition for a referendum implicated such 
rights; rights of a citizen to appeal to the 
government for redress were not the rights at 
issue in the procedure to initiate a referendum. 
State ex rel. Potter v. Harris, — $.W.3d —, 2008 
Tenn. App. LEXIS 458 (Tenn. Ct. App. Aug. 4, 
2008). 


53. Particular Cases. 
Decision of a hearing panel of the Board of 
Professional Responsibility that an attorney’s 
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pejorative statements in motions to recuse 
three appellate judges violated the rule was 
supported by material and substantial evidence 
because the in-court statements were not pro- 
tected by the First Amendment; the objective 
“reasonable attorney” standard was the appro- 
priate standard to apply in a disciplinary pro- 
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ceeding involving an attorney’s in-court speech. 
Bd. of Profl Responsibility v. Parrish, 556 
S.W.3d 1538, 2018 Tenn. LEXIS 404 (Tenn. Aug. 
14, 2018), cert. denied, 203 L. Ed. 2d 207, 139 S. 
Ct. 1216, — U.S. —, 2019 U.S. LEXIS 858 (U.S. 
Feb. 19, 2019). 


AMENDMENT 2 
[RIGHT TO BEAR ARMS. ] 


Law Reviews. 

Anti-Evasion Doctrines and the Second 
Amendment, 81 Tenn. L. Rev. 551 (2014). 

Forward: The Second Amendment as Ordi- 
nary Constitutional Law, 81 Tenn. L. Rev. 407 
(2014). 

Resistance by Inferior Courts to Supreme 
Court’s Second Amendment Decisions, 81 Tenn. 
L. Rev. 673 (2014). 

Second Amendment Realism, 81 Tenn. L. 
Rev. 539 (2014). 

Speech Beyond Borders: Extraterritoriality 
and the First Amendment, 67 Vand. L. Rev. 
1373 (2014). 


The 1st Amendment, 2nd Amendment, and 
3D Printed Guns, 81 Tenn. L. Rev. 479 (2014). 

The First Amendment Guide to the Second 
Amendment, 81 Tenn. L. Rev. 417 (2014). 

The Second Amendment Wild Card: The Per- 
sisting Relevance of the “Hybrid” Interpreta- 
tion of the Right to Keep and Bear Arms, 81 
Tenn. L. Rev. 597 (2014). 

End the Popularity Contest: A Proposal For 
Second Amendment “Type of Weapon” Analysis, 
83 Tenn. L. Rev. 231 (2015). 


AMENDMENT 3 
[QUARTERING SOLDIERS. | 


Law Reviews. 

Are Houses of Worship “House|[s]” Under the 
Third Amendment?, 82 Tenn. L. Rev. 611 
(2015). 


Are the Rights Guaranteed by the Third 
Amendment Sufficiently Deep Rooted and Fun- 
damental to be Incorporated Into the Four- 
teenth?, 82 Tenn. L. Rev. 575 (2015). 


AMENDMENT 4 
[UNREASONABLE SEARCHES AND SEIZURES. ] 


Cross-References. Search warrant required 
to obtain location information of an electronic 
device and exceptions to warrant requirement, 
§ 39-13-610. 


Law Reviews. 

2006 Supreme Court Review for Tennessee 
Lawyers (Perry A. Craft and Michael G. Shep- 
pard), 42 Tenn B.J. 26 (2006). 

Constitutional Law — Search and Seizure — 
Validity of Consent to Warrantless Search of 
Residence When Co-Occupant Expressly Ob- 
jects, 74 Tenn L. Rev. 259 (2007). 

Constitutional Law—Searches, Seizures, and 
Confessions - Constitutional Protections for 
Students in Public Schools (Bryan C. Hathorn), 
76 Tenn. L. Rev. 211 (2008). 

Constitutional Trespass, 81 Tenn. L. Rev. 877 
(2014). 

Crime & Punishment: Defining and Limiting 


the “Community Caretaking” Exception in Ten- 
nessee or “I’m From the Government, and I’m 
Here to Help”, 52 Tenn. B.J. 27 (2016). 

Fourth Amendment and No ‘Trespassing 
Signs - State v. Christensen: An Unreasonable, 
Reasonable Expectation, 49 U. Mem. L. Rev. 
617 (Winter 2018). 

Fourth Amendment Searches in First 
Amendment Spaces: Balancing Free Associa- 
tion with Law and Order in the Age of the 
Surveillance State, 50 U. Mem. L. Rev. 231 
(Fall 2019). 

Police Dog Sniffs and “Completing the Mis- 
sion”: Rodriguez v. United States, 1385 S. Ct. 
1609 (2015), 83 Tenn. L. Rev. 689 (2016). 

Reasonable Suspicion and Mere Hunches 
(Craig S. Lerner), 59 Vand. L. Rev. 407 (2006). 

Reconciling Consent Searches and Fourth 
Amendment Jurisprudence: Incorporating Pri- 
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vacy into the Test for Valid Consent Searches, 
58 Vand. L. Rev. 1279 (2005). 

Rethinking the Substantive Due Process 
Right to Privacy: Grounding Privacy in the 
Fourth Amendment, (Mary Helen Wimberly), 
60 Vand. L. Rev. 283 (2007). 

Search and Seizure—The Expansion of Police 
Power Under the Fourth Amendment—The 
Use of Force and the Propriety of Police Ques- 
tioning During a Search, 73 Tenn. L. Rev. 267 
(2006). 

The Post-Riley Search Warrant: Search Pro- 
tocols and Particularity in Cell Phone Searches, 
69 Vand. L. Rev. 585 (2016). 

The Illusory Constitutional Protection of “No 
Trespassing Signs in Tennessee, State v. Chris- 
tensen, 517 S.W.3d 60 (Tenn. 2017), 12 Tenn. J. 
L. & Pol’y 287 (2018). 

Who’s There? The Parameters of Police 
“Knock and Talk” Tactics (David Louis Rabin), 
43 Tenn. B.J. 12 (2007). 


Attorney General Opinions. 

Constitutionality of proposed legislation re- 
quiring arrested persons to provide a biological 
specimen for DNA analysis, OAG 06-070 
(4/17/06). 

If DNA testing for paternal identification 
were required before child support is ordered 
by a court, such a requirement would not vio- 
late the Tennessee or the United States Consti- 
tutions, OAG 06-131 (8/15/06). 
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Proposed legislation allowing the collection 
‘and analysis of DNA from persons arrested, but 
not yet convicted of violent felonies, OAG 07- 
045 (4/9/07). 

School districts must comply with T-.C.A. 
§ 49-6-4213(a) and may not conduct random 
drug testing, OAG 07-096, 2007 Tenn. AG 
LEXIS 96 (7/2/07). 

If a law enforcement officer enters the license 
plate number of a moving vehicle into the 
insurance verification program and the pro- 
gram returns an “unconfirmed” result, the offi- 
cer does not automatically have reasonable 
suspicion that the vehicle is uninsured. 
Whether reasonable suspicion exists is a highly 
fact-dependent inquiry, and the operation and 
details of the insurance verification system at 
the time of the reading would determine 
whether an “unconfirmed” result constituted 
reasonable suspicion in any given case. Fur- 
thermore, driving an uninsured vehicle is not a 
stand-alone crime in Tennessee, and, therefore, 
under current Sixth Circuit precedent, reason- 
able suspicion that a moving vehicle is unin- 
sured is not legally sufficient justification to 
stop the vehicle. Because the failure to insure 
the vehicle is only a civil violation punishable 
by a civil fee, the law enforcement officer would 
need to have probable cause — not just reason- 
able suspicion — that the vehicle was unin- 
sured in order lawfully to stop the vehicle, OAG 
20-08, 2020 Tenn. AG LEXIS 7 (4/27/2020). 
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10. Arrests and Other Detentions. 


11. —Seizure of the Person. 

Defendant was not “seized” by the officers’ 
arrival in the area and approach to defendant’s 
vehicle because the officers responded to a noise 
complaint on public property and no officer on 
the scene had activated his patrol lights. Al- 
though there was only “one way in and one way 
out” of the ferry ramp area, “if somebody 
wanted to leave they could have gone through 
the field where the Chief parked and got out.” 
State v. Carter, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 596 (Tenn. Crim. App. Aug. 2, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 1074 (Tenn. Nov. 15, 2011). 

Defendant reasonably believed he was seized 
under the Fourth Amendment, U.S. Const. 
amend. IV, and Tenn. Const. art. I, § 7 when an 
officer drew his service weapon, pointed it in 
defendant’s direction, and frisked another 
guest. State v. Williamson, 368 S.W.3d 468, 
2012 Tenn. LEXIS 380 (Tenn. May 31, 2012). 

Although the activation of blue lights on a 
police vehicle ordinarily triggered a stop or 
seizure, thereby implicating constitutional pro- 
tections, the totality of the circumstances had 
to be considered to determine whether the 
police officer was acting within a community 
caretaking role, which was a concept separate 
and distinct from the investigation of possible 
criminal activity. As a general rule, if the acti- 
vation of blue lights was not used as a show of 
authority directed at a particular person, the 
officer was acting within the community care- 
taking function and need not support his or her 
actions with reasonable suspicion or probable 
cause; therefore, because the circumstances 
demonstrated that the officer was not acting 
within a community caretaking role and did not 
have reasonable suspicion or probable cause to 
seize defendant, the judgment of the court of 
criminal appeals that defendant was seized 
without probable cause or reasonable suspicion 
was affirmed. State v. Moats, 403 S.W.3d 170, 
2013 Tenn. LEXIS 311 (Tenn. Mar. 22, 2013). 

Evidence preponderated against the trial 
court’s finding that the encounter was consen- 
sual, and it established that defendant was 
seized without a warrant, when he gave a 
statement, as defendant was taken to the police 
station by officers, placed in an interview room 
that was locked from the outside, and ques- 
tioned about the victim’s homicide. State v. 
Hawkins, 519 S.W.3d 1, 2017 Tenn. LEXIS 272 
(Tenn. May 1, 2017). 
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14, —Arrest. 

Police had probable cause to arrest defendant 
in his residence and the exclusionary rule did 
not require the suppression of his subsequent 
statement taken outside of the residence be- 
cause the police had information from the co- 
defendant and other witnesses regarding de- 
fendant’s involvement, and they took 
defendant’s statement at the police station af- 
ter ensuring that defendant understood his 
Miranda rights. Defendant did not show that 
he was so intoxicated as to have involuntarily 
waived his rights. State v. Malone, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 207 (Tenn. 
Crim. App. Mar. 22, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 717 (Tenn. July 
13,2011); 


- 15. ——Probable Cause Required. 


Police officers had probable cause to remain 
in defendant’s home while another went to get 
a warrant because an officer testified that de- 
fendant did not ask him to leave, detectives had 
information from store employees, inconsistent 
statements from defendant herself about the 
manner in which she obtained the certificates 
in question, and verification from the restau- 
rant company and certificate manufacturer 
that it was impossible for defendant to have 
obtained the certificates as she claimed; the 
detectives had good reason to believe that de- 
fendant would destroy evidence in her home, 
namely any other counterfeit certificates as 
well as any evidence contained in her computer. 
State v. Bass, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 185 (Tenn. Crim. App. Feb. 28, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 769 (Tenn. Oct. 6, 2008). 

Citizen informant’s description of defendant 
and of his statement that he shot someone at 
the parking lot where the victim was killed was 
sufficient to provide probable cause to arrest 
him; therefore, the post-arrest statements he 
made after waiving his Miranda rights were 
properly admitted at trial. State v. Echols, 382 
S.W.3d 266, 2012 Tenn. LEXIS 738 (Tenn. Oct. 
10, 2012). 

Based upon the temporal proximity of defen- 
dant’s illegal detention and defendant’s state- 
ment, the lack of any intervening factors to 
mitigate the taint of the illegal arrest, and the 
flagrancy and purpose of the officers’ illegal 
conduct, the court erred by failing to suppress 
defendant’s statement. Officers admitted seiz- 
ing defendant with less than probable cause 
because they believed it permissible to do so as 
long as they did not detain him longer than 48 
hours; the unconstitutional 48-hour hold uti- 
lized was the product of a police policy, con- 
demned in the past. State v. Bishop, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 171 (Tenn. 
Crim. App. Mar. 14, 2012), rev'd, 431 S.W.3d 22, 
2014 Tenn. LEXIS 189 (Tenn. Mar. 6, 2014). 

Even considering a motorist’s successful per- 
formance on a battery of field sobriety tests, a 
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police officer had probable cause to arrest the 
motorist, without a warrant, for driving under 
the influence of an intoxicant because the mo- 
torist was driving on the wrong side of a divided 
highway late at night, smelled of alcohol, and 
admitted to having imbibed more than he 
should have. State v. Bell, 429 S.W.3d 524, 2014 
Tenn. LEXIS 121 (Tenn. Feb. 20, 2014). 

Police officers had probable cause to arrest 
defendant because the officers had sufficient 
independent information to corroborate code- 
fendant’s statement implicating codefendant 
and defendant in the shooting of the victim. 
The testimony at the suppression hearing of 
the case coordinator for the police department 
confirmed that the police knew all the facts, 
except the identity of the accomplice, when 
codefendant gave a statement and codefen- 
dant’s identification of defendant as the accom- 
plice was suitably credible to endow the police 
with probable cause to arrest defendant. State 
v. Bishop, 431 S.W.3d 22, 2014 Tenn. LEXIS 
189 (Tenn. Mar. 6, 2014), cert. denied, Bishop v. 
Tennessee, 190 L. Ed. 2d 92, 135 S. Ct. 120, — 
U.S. —, 2014 U.S. LEXIS 6666 (U.S. 2014). 


16. —-—Arrest Warrants. 

Prosecution for attempted aggravated rape 
was properly and timely commenced within the 
eight-year statute of limitations for attempted 
aggravated rape, T.C.A. § 40-2-101(b)(1)-(2), by 
the filing of the “John Doe” arrest warrant 
because the “John Doe” designation in the war- 
rant, coupled with the detailed DNA profile of 
the assailant, identified defendant with “rea- 
sonable certainty” as required by the fourth 
amendment, Tenn. Const. art. I, § 7, T.C.A. 
§ 40-6-208, and Tenn. R. Crim. P. 4(c)(1)(B). 
State v. Burdick, 395 S.W.3d 120, 2012 Tenn. 
LEXIS 903 (Tenn. Dec. 18, 2012). 

Criminal prosecution is commenced if, within 
the statute of limitations for a particular of- 
fense, a warrant is issued identifying the defen- 
dant by gender and his or her unique DNA 
profile; a DNA profile exclusively identifies an 
accused with nearly irrefutable precision and, 
as a general rule, satisfies the particularity 
requirements of the Fourth Amendment to the 
United States Constitution and Tenn. Const. 
art. I, § 7. State v. Burdick, 395 S.W.3d 120, 
2012 Tenn. LEXIS 903 (Tenn. Dec. 18, 2012). 


17. ——wWarrantless Arrests. 

Officer did not have probable cause to make a 
warrantless arrest and search of defendant, 
because defendant was pulled over for known 
drug activity, where the known drug activity 
amounted to defendant sitting in his car off to 
the side of the street and having brief encoun- 
ters with two women; the women were not 
observed leaving defendant’s vehicle carrying 
anything, the women were not identified as 
known drug users, and the officer admitted that 
he could not see inside defendant’s vehicle to 
ascertain what was going on inside. State v. 
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Hunter, — S.W.3d —, 2007 Tenn. Crim. App. 


_LEXIS 584 (Tenn. Crim. App. July 23, 2007). 


Defendant’s warrantless arrest was sup- 
ported by probable cause because at the time of 
defendant’s arrest, the police knew that a citi- 
zen informant, who was also an eyewitness to 
and victim of the crime, as well as a nephew of 
defendant, had identified defendant as the per- 
petrator of the homicides and assaults; the 
murders and assaults were accomplished with 
weapons found inside the home; and defendant, 
a close relative of three of the six murder 
victims and three of the assault victims, had 
spent time in the home and was familiar with 
it. State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 1830 
(U.S. 2015). 

Officer had probable cause to arrest defen- 
dant because he smelled a strong odor of intoxi- 
cant almost immediately upon talking to defen- 
dant, defendant’s eyes were glassy and blood- 
shot, and his speech was slurred and almost 
unintelligible. State v. Puckett, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 1050 (Tenn. 
Crim. App. Nov. 20, 2014). 


20. —Brief Detentions. 

Officer had reasonable suspicion that a DUI 
defendant violated the law through indecent 
exposure and public urination after the officer 
saw defendant get out of his vehicle and urinate 
on a public road with his genitals exposed. 
Although a video of the incident was dark, the 
officer’s testimony was sufficient to support the 
stop of defendant. State v. Pack, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 580 (Tenn. Crim. 
App. July 26, 2011). 


21. —Prolonged Detention. 

Delay between defendant’s arrest and ar- 
raignment did not come close to the 48-hour 
threshold established in a prior case; issuance 
of a valid arrest warrant satisfied the require- 
ment that there had to be judicial determina- 
tion of probable cause for extended detention. 
Dotson v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 684 (Tenn. Crim. App. Aug. 26, 
2008). 


22. —Investigatory Stops. 

Defendant’s brief encounters with at least 
two women, and his presence in an area of 
known drug activity, gave officers reasonable 
suspicion based on specific and articulable facts 
that defendant was involved in drug activity in 
order to conduct an investigatory stop of defen- 
dant. State v. Hunter, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 584 (Tenn. Crim. App. July 
23, 2007). 

An officer had reasonable suspicion for the 
stop of defendant’s vehicle where the officer 
followed defendant’s car, because he saw it 
parked near a store in the very early morning 
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hours, and after the car left the parking lot and 
the officer saw it cross the centerline of the 
street on more than one occasion, the officer 
suspected defendant of DUI and stopped defen- 
dant to investigate. State v. Fly, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 599 (Tenn. Crim. 
App. July 26, 2007). 

In the context of an investigative stop of 
defendant’s vehicle, the officer’s questions were 
reasonable and within the scope of the limited 
ambit of investigation entrusted to the officer in 
the situation; the reasonable questions and the 
officer’s records check elicited information that, 
although defendant had actually been issued a 
valid driver’s license, he did not have a license 
with him at the time of the stop. State v. Fly, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 599 
(Tenn. Crim. App. July 26, 2007). 

Where an officer noticed that defendant had 
difficulty parking, nearly fell down, and stag- 
gered into a restaurant, the officer’s initial 
approach and questioning of defendant at the 
serving counter in the restaurant did not vio- 
late the fourth amendment; even if the ap- 
proach of defendant was viewed as a detention, 
it was justified by a reasonable suspicion that 
defendant had committed an offense and thus 
defendant was not permitted to suppress evi- 
dence that led to his arrest for DUI. State v. 
Green, — S.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 667 (Tenn. Crim. App. Aug. 22, 2007). 

Officer had reasonable suspicion to stop de- 
fendant’s vehicle, because an_ individual 
stopped the officer and informed him that two 
people inside a blue van were intoxicated, the 
officer shortly thereafter observed a blue van 
driving out of a vacant parking lot, the citizen- 
informant’s tip was based upon his first-hand 
observations and was motivated by safety con- 
cerns presented by an intoxicated driver, and 
the citizen-informant’s tip regarding the de- 
scription of the vehicle and the direction of the 
vehicle’s travel was corroborated shortly there- 
after by the officer before he initiated the stop. 
State v. Hall, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 793 (Tenn. Crim. App. Oct. 5, 
2007). 

Investigator acted with reasonable suspicion 
supported by specific and articulable facts sup- 
plied by a dispatcher, a known citizen infor- 
mant, and an off-duty law enforcement officer, 
that at least one of the occupants of the suspect 
vehicle was engaged in illegal activity when he 
activated his cruiser’s lights and stopped defen- 
dant’s vehicle. State v. Haynie, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 931 (Tenn. Crim. 
App. Dec. 7, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 353 (Tenn. Apr. 28, 2008). 

Investigatory stop of defendant’s vehicle was 
proper because a citizen informant testified 
that defendant drove up to her in a parking lot 
and handed her something wrapped in a paper 
towel, telling her he would be back later, the 
witness took note of the license tag number and 
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make of the driver’s vehicle, and the police were 
called shortly thereafter; both the witness and 
the officer testified that the packet contained a 
white powder that was cocaine. State v. Sain, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. Mar. 6, 2008), appeal denied, 
—§.W.3d —, 2008 Tenn. LEXIS 502 (Tenn. July 
7, 2008). 

Trooper’s pat-down of defendant was reason- 
able because after lawfully stopping defendant 
for speeding, the trooper stated that when 
defendant stepped out of the vehicle, he saw a 
bulge in defendant’s pocket; in order to deter- 
mine that defendant did not have a weapon, the 
trooper patted down defendant. State v. Brown, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 249 
(Tenn. Crim. App. Mar. 31, 2008), affd, 294 
S.W.3d 553, 2009 Tenn. LEXIS 676 (Tenn. Oct. 
9, 2009). 

In a DUI case, as the officer’s observations of 
defendant throwing something out his car win- 
dow provided reasonable suspicion that defen- 
dant had violated the littering statute, T.C.A. 
§ 39-14-502, the officer had reasonable suspi- 
cion to conduct an investigatory stop, and the 
trial court did not err in denying defendant’s 
motion to suppress. State v. Swofford, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 268 (Tenn. 
Crim. App. Apr. 7, 2008). 

Defendant’s conviction for driving under the 
influence was appropriate because his rights 
under U.S. Const. amend. IV and Tenn. Const. 
art. I, § 7 were not violated. A citizen’s anony- 
mous tip reporting reckless driving indicated a 
sufficiently high risk of imminent injury or 
death to members of the public to warrant 
immediate intervention by law enforcement 
officials and justified the brief investigatory 
stop; the report further indicated that the caller 
was witnessing an ongoing offense and it also 
provided a detailed description of the truck and 
its direction of travel and location. State v. 
Hanning, 296 S.W.3d 44, 2009 Tenn. LEXIS 682 
(Tenn. Oct. 20, 2009). 

Under T.C.A. § 55-4-110, Tennessee did not 
require a single vehicle to have a light to 
illuminate the license plate, and as such, the 
deputy did not have reasonable suspicion to 
stop defendant; the record failed to reflect that 
the officer had reasonable suspicion defendant 
had committed or was about to commit a crime, 
and the trial court erred in denying the motion 
to suppress. State v. Hunt, 302 S.W.3d 859, 
2009 Tenn. Crim. App. LEXIS 266 (Tenn. Crim. 
App. Apr. 17, 2009), superseded by statute as 
stated in, United States v. Melton, — F. Supp. 
2d —, 2017 U.S. Dist. LEXIS 204080 (E.D. 
Tenn. Dec. 12, 2017). 

Defendant’s appeal from the denial of his 
motion to suppress evidence of failed sobriety 
tests and his admission that he had been drink- 
ing prior to a one-car accident did not meet the 
prerequisites for plain error review under 
T.R.A.P. 36(b), because there was no fourth 
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amendment violation in the officer’s investigat- 
ing the accident. State v. Brooks, — S.W.3d —, 
2010 Tenn. Crim. App. LEXIS 114 (Tenn. Crim. 
App. Feb. 11, 2010). 

Detective had reasonable suspicion to stop 
defendant’s vehicle because he received a dis- 
patch concerning a carjacking, and a short time 
later, the detective observed a vehicle with two 
male occupants meeting the description pro- 
vided turn into the parking lot in which the 
victim’s vehicle was parked. State v. Davis, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 1105 
(Tenn. Crim. App. Apr. 19, 2010). 


23. —Automobile Stops. 

On appeal of the trial court’s decision grant- 
ing defendant’s motion to suppress 300 grams 
of cocaine that an officer found in his vehicle 
following a traffic stop, the court held that even 
though the initial stop of defendant’s vehicle 
was constitutionally permissible, as he was 
speeding, the officer’s frisking defendant and 
placing him in the patrol car was not, and 
therefore the motion was properly granted: the 
officer had no suspicion that defendant was 
armed or dangerous, and he did not check the 
validity of defendant’s driver’s license or ve- 
hicle registration before frisking him or placing 
him in the patrol car; the record established 
that the officer placed defendant in the patrol 
car primarily to determine whether he became 
more nervous, and the officer’s record showed 
that he conducted “frisks and sits” in other 
instances regardless of the weather or the time 
of day, and thus defendant’s consent to the 
search of his vehicle was not sufficiently at- 
tenuated from the violation of his constitu- 
tional rights. State v. Berrios, 235 S.W.3d 99, 
2007 Tenn. LEXIS 745 (Tenn. Aug. 17, 2007). 

On appeal of the trial court’s decision grant- 
ing defendants’ motion to suppress, the court 
affirmed, holding that the officer did not have a 
reasonable suspicion to believe that defendants 
had committed a crime or were about to commit 
a crime when he initiated the traffic stop; the 
proof showed only that the officer observed 
defendants’ vehicle traveling within the bounds 
of the speed limit while other vehicles traveled 
10 miles per hour in excess of the speed limit, 
there was no minimum speed limit posted on 
the road, and traffic was able to pass defen- 
dants’ vehicle in the right hand lane rather 
than being forced to stop by defendants’ re- 
duced speed. State v. Hannah, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 441 (Tenn. Crim. 
App. June 6, 2007), rev'd, 259 S.W.3d 716, 2008 
Tenn. LEXIS 417 (Tenn. June 23, 2008). 

In defendant’s trial for simple possession, 
third offense in violation of T.C.A. § 39-17- 
418(e), defendant’s motion to suppress was 
properly denied because, although defendant 
had a reasonable expectation of privacy and 
thus had standing to challenge a search, a 
police officer had reasonable suspicion to stop 
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the vehicle in which defendant was a passenger 
due to the car’s erratic and unsafe driving; 
thus, the stop and subsequent search of defen- 
dant were legal. State v. Butts, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 564 (Tenn. Crim. 
App. July 13, 2007). 

Given the evidence presented at the trial and 
at the suppression hearing, the evidence did 
not preponderate against the finding that de- 
fendant’s truck lights were not working and 
that the officer could stop defendant for the 
traffic violation; the trial court properly denied 
defendant’s motion to suppress where the trial 
court accredited the police officer’s testimony 
that the truck lights were not working when he 
stopped defendant. State v. Burnette, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 770 (Tenn. 
Crim. App. Sept. 28, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 100 (Tenn. Jan. 
28, 2008). 

There was sufficient and articulable facts to 
justify the stop of defendant’s vehicle because 
defendant’s stop was not based solely on the 
officer’s observation that defendant was driving 
unusually slowly or that he was weaving within 
his lane; the officer observed these facts along 
with defendant’s vehicle crossing both the 
white line on the right side of his lane and the 
yellow line on the left side, and the officer 
testified that he did not make the decision to 
stop defendant until defendant crossed into the 
opposing lane of traffic. State v. Page, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 139 (Tenn. 
Crim. App. Feb. 13, 2008). 

When an officer was dispatched to a parking 
lot on a report that someone was drunk, asleep, 
or dead at the wheel of a vehicle, and the officer 
saw defendant’s vehicle moving very slowly, the 
officer was acting in his community caretaking 
function in activating his emergency lights, and 
his stop of defendant was legal. State v. Schlu- 
eter, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 417 (Tenn. Crim. App. May 23, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
791 (Tenn. Oct. 13, 2008). 

In a DUI case, evidence obtained from the 
traffic stop was admissible as defendant failed 
to dim his lights within 500 feet of the police 
officer and another vehicle in violation of T.C.A. 
§ 55-9-407, which gave the officer reasonable 
suspicion supported by specific and articulable 
facts to stop defendant for violating a traffic 
law. State v. Winemiller, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 918 (Tenn. Crim. App. 
Nov. 20, 2008). 

Officer had reasonable suspicion based on 
specific and articulable facts to initiate an in- 
vestigatory stop of defendant based on his per- 
sonal observation of defendant exiting the 
parking lot of a bar and then crossing the fog 
line twice and crossing into the opposing lane of 
traffic in a two-lane highway. State v. Watson, 
354 S.W.3d 324, 2011 Tenn. Crim. App. LEXIS 
416 (Tenn. Crim. App. June 8, 2011). 


Amend. 4 


Given that an officer attempting a traffic stop 
did not see a vehicle that would have prevented 
defendant from moving her truck into the non- 
adjacent lane as required by the move-over law, 
T.C.A. § 55-8-132(b), the officer had reasonable 
suspicion to stop defendant and investigate 
further. State v. Brooks, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 462 (Tenn. Crim. App. 
June 22, 2011). 

Court of criminal appeals erred in affirming 
an order sustaining defendant’s motion to sup- 
press cocaine a police officer observed in his 
vehicle when he ordered defendant out of the 
vehicle to sign the citation pursuant to T.C.A. 
§ 55-10-207 because the officer was entitled to 
remove defendant from the vehicle for a short 
period of time after making the traffic stop, and 
the traffic stop had not been completed at the 
time defendant was asked to step out of his 
vehicle; an officer, after making a lawful stop 
for a traffic violation, may routinely direct the 
driver outside of the vehicle. State v. Donald- 
son, 380 S.W.3d 86, 2012 Tenn. LEXIS 582 
(Tenn. Aug. 24, 2012). 


25. Search and Seizure. 


26. —Scope of Protection. 

Court properly found that a search did not 
occur because the evidence did not reveal that 
the detective searched through defendant’s be- 
longings to any extent. The totality of circum- 
stances revealed that defendant consented to 
the entry of the house for the limited purpose of 
the detective obtaining a shirt and shoes for 
defendant, who was wearing only shorts. State 
v. Blanchard, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 474 (Tenn. Crim. App. June 24, 
2011), appeal dismissed, — S.W.3d —, 2012 
Tenn. LEXIS 624 (Tenn. Aug. 24, 2012), appeal 
denied, — S.W.3d —, 2013 Tenn. LEXIS 543 
(Tenn. June 12, 2018). 


27. —Reasonableness. 

Officer had reasonable suspicion for the stop 
of defendant’s vehicle because defendant’s 
wheels either touched or crossed the yellow and 
white lines demarcating his lanes at least 17 
times, and on three occasions defendant 
switched lanes without using his turn signal, 
which could have affected the other traffic on 
the interstate as well as the officer’s vehicle 
that was behind defendant’s vehicle. State v. 
Boon, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 915 (Tenn. Crim. App. Dec. 4, 2007). 

Officer’s observation that defendant’s tail- 
light was in violation of T.C.A. § 55-9-402(b) 
was sufficient to constitute the reasonable sus- 
picion necessary to justify the investigatory 
stop, and therefore the trial court did not err by 
denying defendant’s motion to suppress. State 
v. Johnson, — 8.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 458 (Tenn. Crim. App. May 15, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
970 (Tenn. Nov. 19, 2014). 
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Trial court did not err by denying defendant’s 
motion to suppress because the officer had a 
reasonable suspicion to conduct a brief investi- 
gatory stop of the vehicle based on information 
he had received about a recent robbery and the 
evidence in question was in plain view when 
the officer lawfully asked the occupants to step 
out of the car. State v. McKissack, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 519 (Tenn. Crim. 
App. June 4, 2014). 

Officer had reasonable suspicion that defen- 
dant had committed or was about to commit an 
offense at the time the officer initiated the 
traffic stop where he saw defendant’s vehicle 
move back and forth within its lane, slowing 
down and straddling the white line, and then 
speeding up and crossing the double yellow 
lines at 3:30 a.m. State v. Puckett, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 1050 (Tenn. 
Crim. App. Nov. 20, 2014). 


28. —Expectation of Privacy. 

Motion to suppress was properly denied be- 
cause defendant did not have a reasonable 
expectation of privacy in the commonly shared, 
interior hallway of a condominium complex 
that ran from the front entrance to his unit’s 
doorway and his live-in girlfriend’s consent to 
enter the apartment unit was valid. State v. 
Talley, 307 S.W.3d 723, 2010 Tenn. LEXIS 147 
(Tenn. Mar. 19, 2010), cert. denied, Talley v. 
Tennessee, 562 U.S. 839, 131 S. Ct. 187, 178 L. 
Ed. 2d 48, 2010 U.S. LEXIS 5795 (U.S. 2010). 

Defendant did not meet the definition of 
“transient visitor” because, while the premises 
were under surveillance, defendant drove the 
accomplice to the premises and entered it, and 
the accomplice then went back into the house, 
and the officers arrived to conduct!the search 
while defendant was still in his vehicle. State v. 
Dean, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 930 (Tenn. Crim. App. Dec. 21, 2011). 

Even if defendant had an actual, subjective 
expectation that his “No Trespassing” signs 
would keep all persons from entering his prop- 
erty, a reasonable member of society would 
view the signs as simply forbidding any unau- 
thorized or illegitimate entry; defendant failed 
to demonstrate that he had a reasonable expec- 
tation that ordinary citizens would not occa- 
sionally enter his property and approach his 
front door to talk with him, and the investiga- 
tors did not violate his federal or state consti- 
tutional rights when they drove up his drive- 
way and approached his front door. State v. 
Christensen, 517 S.W.3d 60, 2017 Tenn. LEXIS 
195 (Tenn. Apr. 7, 2017), cert. denied, Chris- 
tensen v. Tennessee, 199 L. Ed. 2d 604, 138 S. 
Ct. 737, — U.S. —, 2018 U.S. LEXIS 662 (U.S. 
Jan. 16, 2018). 


29. —-—Automobiles. 

Although defendant’s vehicle was subject to a 
search following a proper canine sweep, the 
contraband found on defendant’s person should 
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have been suppressed under the fourth amend- 
ment because defendant, who was the driver, 


left the vehicle before the police acquired any " 


indication that the vehicle contained contra- 
band, and the dog did not react to any sub- 
stances on defendant’s person; in addition, a 
passenger in the vehicle occupied the seat near 
the door where the dog reacted. State v. Harris, 
280 S.W.3d 832, 2008 Tenn. Crim. App. LEXIS 
112 (Tenn. Crim. App. Feb. 6, 2008), appeal 
denied, — S.W.3d —, 2008 Tenn. LEXIS 629 
(Tenn. Aug. 25, 2008). 

Denial of a motion suppress evidence ob- 
tained as a result of a search of a taped package 
found within defendant’s vehicle during a traf- 
fic stop was affirmed because the scope of the 
detention following a traffic stop for speeding 
was not exceeded by a police officer, without 
reasonable suspicion or probable cause, in vio- 
lation of defendant’s rights under Tenn. Const. 
art. I, § 7 and U.S. Const. amend. IV, and 
defendant consented to the search of his vehicle 
and such consent was knowing, intelligent, and 
voluntary under Tenn. Const. art. I, § 7 and 
U.S. Const. amend. IV. State v. Brown, 294 
S.W.3d 553, 2009 Tenn. LEXIS 676 (Tenn. Oct. 
9, 2009). 


36. ——Premises. 

Warrantless search of defendant’s residence, 
made pursuant to a written condition of her 
parole, was reasonable under the U.S. Const. 
amend. IV and Tenn. Const. art. I, § 7, even if 
made without any reasonable, individualized, 
or particularized suspicion; under the totality 
of the circumstances, the police officer’s deci- 
sion to search defendant’s residence was not 
unreasonable. There was no proof that the 
officer acted for any reason other than the 
furtherance of legitimate law enforcement con- 
cerns as defendant had been convicted of drug 
offenses in two states and the officer had infor- 
mation from an informant that she was in- 
volved in selling crack cocaine; he verified de- 
fendant’s parole status and the warrantless 
search condition before he searched her resi- 
dence and neither the search of defendant’s 
vehicle nor that of her residence was unreason- 
ably lengthy, that the total time of defendant’s 
detention might have been at most two hours 
and included a short trip by defendant in her 
own vehicle did not so prolong the detention as 
to make the search unreasonable. State v. 
Turner, 297 S.W.3d 155, 2009 Tenn. LEXIS 678 
(Tenn. Oct. 15, 2009). 


39. —Search. 

Warrantless search was improper under the 
fourth amendment because defendant was not 
placed under arrest before he was searched at a 
gas station; probable cause to arrest was insuf- 
ficient to justify a warrantless search incident 
to arrest. State v. Ingram, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 889 (Tenn. Crim. App. 
Oct. 21, 2009), aff'd in part, rev'd in part, 331 


Amend. 4 


S.W.3d 746, 2011 Tenn. LEXIS 4 (Tenn. Jan. 21, 
ad); 

Defendant’s convictions for one count of sale 
of 0.5 grams or more of cocaine and one count of 
conspiracy to sell 0.5 grams or more of cocaine, 
Class B felonies under T.C.A. § 39-17-417(c)(1), 
were improper because defendant’s motion to 
suppress the fruits of a warrantless search 
should have been granted as improper under 
the fourth amendment. Thus, the State should 
not have been allowed to introduce as evidence 
the $20 bills found in defendant’s possession 
which had been used to purchase the cocaine. 
State v. Ingram, — 8.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 889 (Tenn. Crim. App. Oct. 21, 
2009), affd in part, revd in part, 331 S.W.3d 
746, 2011 Tenn. LEXIS 4 (Tenn. Jan. 21, 2011). 

Defendant’s consent to search his home did 
not violate the fourth and fourteenth amend- 
ments because it was not the result of duress or 
coercion as a result of alleged threats. Allega- 
tions that police coerced him into allowing the 
residence search by threatening to forfeit his 
vehicle and turn his children over to DCS if he 
refused were not credited by the jury. State v. 
Ingram, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 889 (Tenn. Crim. App. Oct. 21, 2009), 
aff'd in part, rev'd in part, 331 S.W.3d 746, 2011 
Tenn. LEXIS 4 (Tenn. Jan. 21, 2011). 


41. ——Body Searches. 

Trial court did not err by denying defendant’s 
motion suppress the evidence resulting from 
the search of defendant in the jail’s booking 
area because nothing in the record suggested 
that the impending search of defendant was 
anything other than a routine inventory search 
inherent to the normal booking procedure. 
State v. Johnson, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 458 (Tenn. Crim. App. May 
15, 2014), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 970 (Tenn. Nov. 19, 2014). 


42. —-— -—Alcohol Testing. 

Breach-alcohol test given to defendant was 
not an unconstitutional search and seizure 
where the officer testified he had multiple 
grounds for believing defendant was intoxi- 
cated defendant could be heard on videotape 
consenting to the test, and the officer read 
defendant the implied consent form before ad- 
ministering the test. State v. Puckett, —S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 1050 (Tenn. 
Crim. App. Nov. 20, 2014). 


43. —-—-—Blood Samples. 

Where defendant submitted to a blood draw 
and signed a consent form while imprisoned on 
an attempted theft charge, and a report indi- 
cated a DNA match between defendant and the 
DNA evidence collected in an aggravated rape 
case, trial court did not err by denying his 
motion to suppress; warrantless taking of de- 
fendant’s blood pursuant to T.C.A. § 40-35-321 
while in custody for an unrelated offense did 
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not violate his fourth amendment rights 
against search and seizures. State v. Cannon, 
254 S.W.3d 287, 2008 Tenn. LEXIS 278 (Tenn. 
Apr. 29, 2008). 

Trial court did not err by granting defen- 
dant’s motion to suppress evidence of his blood 
alcohol content because the evidence was ob- 
tained without a warrant in violation of the 
Fourth Amendment, as it was not conducted 
pursuant to an exception to the warrant re- 
quirement. Based on the time elapsed between 
the violation and the blood draw, the speed with 
which a warrant could have been obtained, and 
the availability of law enforcement personnel to 
obtain the warrant, the circumstances were not 
exigent, and the implied consent statute did not 
constitute sufficient consent under the Fourth 
Amendment. State v. Wells, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 933 (Tenn. Crim. App. 
Oct. 6, 2014). 


47, ——Canine Sweep. 

When an officer gave defendant citations, the 
legitimacy of the detention ended; there was no 
justification for delaying the detention for the 
purposes of using a drug dog, even if it was 
done real quickly, and no facts developed after 
the officer's approach of defendant’s vehicle 
that independently supported conducting a ca- 
nine sweep of the vehicle. State v. Fly, —S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 599 (Tenn. 
Crim. App. July 26, 2007). 


50. ——Routine Searches. 

Trial court did not err when it denied defen- 
dant’s motion to suppress the gun discovered 
during the safety search of his residence be- 
cause he had been part of a multi-defendant, 
violent criminal act that resulted in the shoot- 
ing death of the victim and for the protection of 
the arresting officers, it was reasonable that 
they would search defendant’s room for other 
conspirators; moreover, during the protective 
sweep, the officers discovered the gun in plain 
view. Based on the record, defendant failed to 
demonstrate that the evidence preponderated 
against the trial court’s findings that a valid 
search occurred or that the trial court erred in 
failing to suppress the gun as evidence. State v. 
Akins, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 944 (Tenn. Crim. App. Nov. 18, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
247 (Tenn. Mar. 15, 2010). 


51. —Seizure. 

Officer’s investigation of defendant was 
proper because defendant’s car blocked the 
roadway, the officer, knowing he had just ob- 
served a parking violation, saw the driver leave 
the car and walk to a house, and when defen- 
dant came to the door, the officer recognized 
him and saw that his eyes were glassy and 
bloodshot. Defendant agreed that he had just 
left his car, had not imbibed at the house, and 
he had extremely slurred speech. State v. Zelek, 
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—§.W.3d —, 2009 Tenn. Crim. App. LEXIS 281 
(Tenn. Crim. App. Apr. 3, 2009). 


54. —Premises. 


56. ——Knock and Announce. 

Defendant’s “No Trespassing” signs posted 
near his unobstructed driveway were not suffi- 
cient to revoke the implied license of the inves- 
tigators to approach his front door and knock. 
State v. Christensen, 517 S.W.3d 60, 2017 Tenn. 
LEXIS 195 (Tenn. Apr. 7, 2017), cert. denied, 
Christensen v. Tennessee, 199 L. Ed. 2d 604, 
138 S. Ct. 737, — U.S. —, 2018 U.S. LEXIS 662 
(U.S. Jan. 16, 2018). 

Tennessee Supreme Court agrees with the 
overwhelming majority of jurisdictions that 
signs admonishing “No Trespassing,” in and of 
themselves, are rarely going to be sufficient to 
revoke the implied license allowing persons to 
approach a front door and knock; the sign is 
simply making explicit that persons entering 
onto another’s land must have a legitimate 
reason or risk being held liable for trespass, 
and a knock-and-talk conducted within consti- 
tutional parameters is a legitimate reason for 
police officers to enter the curtilage of a house 
via a driveway that is obstructed by nothing 
more than several “No Trespassing” signs. 
State v. Christensen, 517 S.W.3d 60, 2017 Tenn. 
LEXIS 195 (Tenn. Apr. 7, 2017), cert. denied, 
Christensen v. Tennessee, 199 L. Ed. 2d 604, 
138 S. Ct. 737, — U.S. —, 2018 U.S. LEXIS 662 
(U.S. Jan. 16, 2018). 


58. —Exceptions to Warrant Require- 
ment. 


58.5 —— Community Caretaking. 

Officers actions in parking on the roadway 
behind defendant’s vehicle with his lights acti- 
vated and opening the door to the car and 
attempting to rouse defendant after taps on the 
window failed to rouse him were well within 
the community caretaking exception to the 
warrant requirement, after the officer noticed 
defendant’s vehicle parked in the roadway in 
front of a closed store with defendant slumped 
over the steering wheel of the running vehicle. 
State v. McCormick, 494 S.W.3d 673, 2016 
Tenn. LEXIS 318 (Tenn. May 10, 2016). 

Even when faced with objections by non- 
parolees, officers may still enter a residence but 
may only search the areas that are under the 
control of the parolee, such as the parolee’s 
bedroom or other areas over which the parolee 
shares common control or authority; law en- 
forcement officers may not search areas that 
are under the non-parolee’s exclusive control, 
such as the non-parolee’s bedroom, simply be- 
cause the non-parolee resides with someone on 
conditional release status. State v. Stanfield, 
554 S.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). | 

Because the parole search of the residence 
was proper, it was therefore permissible for 
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officers to enter defendant three’s bedroom to 
clear it for officer safety, and having cleared the 
residence, there was no longer an exigency as it 
related to defendant three’s bedroom; the pa- 
role search was valid as it pertained to the 
common areas of the residence and the bed- 
room of defendants one and two, but it did not 
extend to defendant three’s private quarters. 
State v. Stanfield, 554 S.W.3d 1, 2018 Tenn. 
LEXIS 396 (Tenn. Aug. 7, 2018). 

Supreme Court of Tennessee expressly 
adopts the doctrine of common authority as it 
applies to parole searches of areas of a resi- 
dence over which a parolee has common author- 
ity; in this case, defendants one and two shared 
a bedroom in the residence, and by virtue of the 
doctrine of common authority, officers did not 
err in searching and seizing all items of contra- 
band found in the shared bedroom, and thus 
the trial court erred in suppressing the evi- 
dence against defendant two. State v. Stanfield, 
554 S.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). 

Because the officer knew about defendant 
one’s parole status and defendant one was 
aware that he was subject to warrantless and 
suspicionless searches at any time as a condi- 
tion of his parole, officers did not err in search- 
ing certain areas of his residence; there was no 
evidence that the search was unreasonable in a 
constitutional sense, and the trial court erred 
in suppressing the evidence. State v. Stanfield, 
554 S.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). 


61. ——Automobiles. 

Evidence did not preponderate against the 
trial court’s findings that defendant knowingly 
and voluntarily consented to the search of his 
truck. Accordingly, the trial court did not err in 
denying defendant’s motion to suppress. State 
v. Hunley, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 128 (Tenn. Crim. App. Feb. 26, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
254 (Tenn. June 21, 2019). 


63. ———Rights not Violated. 

In defendant’s trial for second degree mur- 
der, trial court properly denied defendant’s mo- 
tion to suppress a handgun because based on 
information the officer had at the time of a 
traffic stop of a vehicle in which defendant was 
a passenger, the officer had reason to believe 
that defendant was armed or dangerous; under 
a totality of the circumstances, the officer was 
justified in conducting a limited pat-down 
search and defendant had also consented to the 
search. State v. Perry, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
28, 2008), dismissed, Perry v. Washburn, — F. 
Supp. 2d —, 2019 U.S. Dist. LEXIS 206041 

(M.D. Tenn. Nov. 27, 2019). 

In a possession of controlled substances case 
where defendants were arrested following a 
traffic stop for violating the impeding traffic 
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statute, trial court erred by granting defen- 


_dants’ motion to suppress evidence because a 


driver of a slow-moving automobile impedes 
traffic when reduced speed interrupts normal 
and reasonable movement of traffic by blocking 
or backing up traffic; furthermore, trial court 
halted the suppression hearing before arresting 
officer finished testifying and did not consider 
the state’s alternative arguments that officer 
was justified in stopping defendants’ vehicle to 
ascertain whether the driver was suffering 
from a medical emergency. State v. Hannah, 
259 S.W.3d 716, 2008 Tenn. LEXIS 417 (Tenn. 
June 23, 2008). 


65. ——Consent. 

Defendant’s consent to a search was volun- 
tary, because the encounter between police and 
defendant occurred in his own apartment near 
midday, there was no indication that the num- 
ber of officers present was inordinate or intimi- 
dating, and he consented by signing two sepa- 
rate forms; in addition, defendant had a record 
of prior arrests and an expert did not conclu- 
sively establish that defendant was actually 
mentally retarded. State v. Settles, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 883 (Tenn. 
Crim. App. Nov. 26, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 234 (Tenn. Apr. 7, 
2008). 

Court properly denied a motion to suppress, 
because a social worker requested that police 
officers accompany her to defendants’ residence 
after she received a referral alleging child 
abuse, once they arrived, defendants’ daughter 
invited them inside, and the officer immedi- 
ately noticed the smell of marijuana; after 
obtaining the daughter’s consent to search her 
room, the law enforcement officers discovered 
contraband which the daughter stated had 
been given to her by defendants, and the officer 
waited for defendants to return home and 
asked them for consent to search the rest of the 
house, which they provided without reluctance 
in written form, voluntarily, and without coer- 
cion. State v. Lard, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 928 (Tenn. Crim. App. Dec. 
5, 2007). 

Search was proper because the consent given 
by defendant, which led to discovery of the 
videotape, was not given as the result of an 
illegal detention or illegal entry into the resi- 
dence; rather, the consent, notwithstanding the 
officer’s prior unjustified intrusion into defen- 
dant’s privacy, was an act of free will as defen- 
dant was not under arrest either when he 
granted consent to search the house after they 
discovered the bag of marijuana seeds, or when 
he gave consent to search the house while being 
interrogated. State v. Ratliff, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 91 (Tenn. Crim. App. 
Feb. 20, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 595 (Tenn. Aug. 25, 2008). 

Officers did not exceed the extent of defen- 
dant’s co-tenant’s authority to consent to a 


Amend. 4 


search when they opened the closed ammuni- 
tion box; the trial court found that the box was 
closed but not locked, and defendant told the 
tenant to retrieve and dispose of the gun, which 
was inside the box. State v. Harvey, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 166 (Tenn. 
Crim. App. Mar. 4, 2008). 

Defendant’s co-tenant’s consent to a search 
was valid because defendant had limited the 
tenant from going into the garage and the back 
bedroom, but the back yard was not one of the 
prohibited areas; defendant told the co-tenant 
the location of the gun and instructed her to 
retrieve it and dispose of it. State v. Harvey, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 166 
(Tenn. Crim. App. Mar. 4, 2008). 

Defendant gave consent to a search because 


defendant responded “okay” to the trooper’s ~ 


request to search; although the exact language 
used was difficult to discern, it was clear from 
the inflection of defendant’s voice that he gave 
assent. State v. Brown, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 249 (Tenn. Crim. App. 
Mar. 31, 2008), affd, 294 S.W.3d 553, 2009 
Tenn. LEXIS 676 (Tenn. Oct. 9, 2009). 

Defendant consented to a search of his ve- 
hicle because, although the encounter hap- 
pened after midnight in what was a secluded 
place, there were other individuals in the area 
with defendant, there were a few number of 
officers, and there was no indication of any 
hostility or display of weapons. A deputy testi- 
fied that he asked defendant if he could search 
his vehicle, and defendant “said it was okay.” 
State v. Carter, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 596 (Tenn. Crim. App. Aug. 2, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 1074 (Tenn. Nov. 15, 2011). 

Defendant’s right to be free from an unlawful 
search was not violated because the deputy had 
a legitimate investigative purpose for knocking 
on the front door of defendant’s residence to 
inquire about an occupant’s welfare. Defen- 
dant’s voluntary consent to enter his home to 
discuss the events of that evening was revoked 
too late to affect the validity of his subsequent 
detention and arrest. State v. Rowlett, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 163 
(Tenn. Crim. App. Feb. 26, 2013). 


66. ——-—Search of Automobile. 

Defendant’s consent to search extended to 
the inside of the vehicle and containers located 
therein because the trooper testified that he 
was trained in drug interdiction, and during 
the consensual search, the trooper discovered 
the package in the front passenger floorboard of 
the vehicle; the trooper testified that simply by 
feeling the package the contents of the package 
were inherently recognizable as a brick of co- 
caine. State v. Brown, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 249 (Tenn. Crim. App. Mar. 
31, 2008), affd, 294 S.W.3d 553, 2009 Tenn. 
LEXIS 676 (Tenn. Oct. 9, 2009). 
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69. ———Proving Effective Consent. 
Evidence did not preponderate against the 
trial court’s ruling that defendant voluntarily 
consented to the collection of a buccal swab for 
the purpose of DNA testing where he was 
advised of his Miranda rights before he con- 
sented, and at trial he testified he wanted the 
testing done to prove his innocence. State v. 
Francisco, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 522 (Tenn. Crim. App. June 5, 2014). 


72, ——Exigent Circumstances. 

Officers, responding to a burglary alarm call 
at an offender’s home, were justified by the 
exigent circumstances doctrine to enter the 
home without a warrant after observing a shoe 
print on the front door and broken glass in the 
back door, indicating a forced entry; these and 
other facts known to the officers at the time of 
their entry into the home established probable 
cause for them to believe that a burglary had 
been or was being committed and therefore 
their warrantless entry did not violate U.S. 
Const. amend. IV or Tenn. Const. art. I, § 7. 
State v. Inghram, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 553 (Tenn. Crim. App. June 
11, 2007). 

Because officers responding to a burglary 
alarm call at an offender’s home were justified 
by the exigent circumstances doctrine to the 
warrant requirement of U.S. Const. amend. IV 
and Tenn. Const. art. I, § 7 in entering the 
home without a warrant, they were lawfully 
inside the home; consequently, they were justi- 
fied in seizing evidence found within the 
bounds of a protective sweep under the plain 
view doctrine. State v. Inghram, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 553 (Tenn. Crim. 
App. June 11, 2007). 

Warrantless search of defendant’s car was 
justified by exigent circumstances; although 
defendant argued that the police created the 
exigent circumstances by setting up a con- 
trolled sale of drugs and that the subsequent 
search of his car was unconstitutional, defen- 
dant, activated by his own decision, left his 
residence in his car to drive to a prearranged 
meeting place in order to sell drugs to a confi- 
dential informant. State v. Saine, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 289 (Tenn. Crim. 
App. Apr. 4, 2008), aff'd in part, rev’d in part, 
297 S.W.3d 199, 2009 Tenn. LEXIS 708 (Tenn. 
Nov. 4, 2009). 

Warrantless entry of defendant’s residence 
and her detention by officers was not supported 
by exigent circumstances because officers were 
outside of the residence for an hour before they 
entered the home, giving defendant ample time 
to receive calls and destroy evidence if such was 
her intent. The alleged exigent circumstance 
was created solely by actions of the police 
officers in going to the defendant’s residence 
and entering the residence without a warrant 
in order to secure the residence for a later 
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search. State v. Mills, — S.W.3d —, 2009 Tenn. 


Crim. App. LEXIS 337 (Tenn. Crim. App. May ~ 


11, 2009). 

Entry into defendant’s residence was lawful 
based on exigent circumstances because an 
officer got a call that people were arguing over 
a gun, a woman was screaming that someone 
had killed her boyfriend, officers were aware 
that the victim’s body was lying under the car, 
and the officer entered the residence to check 
for other suspects or victims. State v. Rothwell, 
— §.W.3d —, 2013 Tenn. Crim. App. LEXIS 528 
(Tenn. Crim. App. June 20, 2013), review de- 
nied and ordered not published, — S.W.3d —, 
2013 Tenn. LEXIS 806 (Tenn. Oct. 16, 2013). 

Because the responding officer’s initial entry 
into the home was justified by exigent circum- 
stances, the subsequent entry into the home by 
other officers constituted a mere continuation 
of the initial officer’s lawful entry into the 
home; thus, the trial court did not err by 
denying defendant’s motion to suppress the 
evidence that was in plain view and within the 
scope of the exigent circumstances search, and 
the evidence in plain view in the home could be 
examined, photographed, seized and processed 
without a search warrant. State v. Hutchison, 
— §.W.3d —, 2016 Tenn. LEXIS 1 (Tenn. Jan. 
14, 2016), substituted opinion, Hutchinson, 482 
S.W.3d 893, 2016 Tenn. LEXIS 83 (Tenn. Feb. 5, 
2016). 


72.5 ——Good Faith. 

Even if a warrantless blood draw performed 
at a hospital following an auto accident violated 
defendant’s federal and state constitutional 
right to be free from unreasonable searches and 
seizures, pursuant to a good-faith exception to 
the exclusionary rule, any evidence derived 
from testing defendant’s blood did not have to 
be suppressed because the blood draw was 
obtained in objectively reasonable good-faith 
reliance on binding precedent. State v. Reyn- 
olds, 504 S.W.3d 283, 2016 Tenn. LEXIS 821 
(Tenn. Nov. 3, 2016). 


74. ——Incident to Lawful Arrest. 

Where drug sniffing dog reacted to the pas- 
senger side of defendant’s vehicle, the presence 
of a passenger where the dog reacted created an 
equipoise: Had the contraband been placed in 
defendant driver’s vehicle — and thus probably 
possessed by defendant — or possessed by the 
passenger without the defendant’s knowledge? 
Under the unique facts of the case, the dog’s 
reaction did not result in probable cause to 
arrest defendant. State v. Harris, 280 S.W.3d 
832, 2008 Tenn. Crim. App. LEXIS 112 (Tenn. 
Crim. App. Feb. 6, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 629 (Tenn. Aug. 
25, 2008). 

Police officers’ search of defendant was per- 
missible under the search incident to a lawful 
arrest exception to the warrant requirement 
because police officers arranged a drug pur- 
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chase with a known drug dealer through a 
confidential informant, defendant participated 
in transport of drugs for the drug sale, and 
possessing cocaine or participating in the sale 
of cocaine in any manner was a felony. State v. 
Dean, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 930 (Tenn. Crim. App. Dec. 21, 2011). 

Trial court erred in denying defendant’s mo- 
tion to suppress the marijuana found in defen- 
dant’s pocket during a search incident to defen- 
dant’s arrest for public intoxication because the 
officers lacked probable cause to arrest defen- 
dant for public intoxication. State v. Pippen, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 57 
(Tenn. Crim. App. Jan. 28, 2016). 


77. ——Plain View. 

Trial court did not err in denying defendant’s 
motion to suppress where, under U.S. Const. 
amend. IV and Tenn. Const. art. I, § 7, defen- 
dant’s nephew had apparent authority to per- 
mit the police officer to enter the residence; the 
marijuana was in plain view, discovered when 
the officer entered the residence, and its in- 
criminating nature was apparent. State v. 
Whitehead, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 385 (Tenn. Crim. App. May 22, 
2009). 

Guns were properly seized during the second 
entry into defendant’s home because the shot- 
guns were in plain view in the bedroom, and 
there was a report that someone had been shot 
and killed by defendant with a shotgun. State v. 
Rothwell, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 528 (Tenn. Crim. App. June 20, 2013), 
review denied and ordered not published, — 
S.W.3d —, 2013 Tenn. LEXIS 806 (Tenn. Oct. 
16, 2018). 

Officers’ warrantless search of defendant’s 
home did not violate his rights because the 
officer’s initial entry was justified by exigent 
circumstances, as upon his arrival he was met 
by three extremely agitated men who yelled 
that the suspect was inside, and evidence in 
plain view in the home could be examined and 
seized without a warrant. State v. Hutchinson, 
482 S.W.3d 893, 2016 Tenn. LEXIS 83 (Tenn. 
Feb. 5, 2016). 


81. Warrants. 


82. —In General. 

Defendant’s detention was not illegal be- 
cause he was not a transient visitor to the 
residence; defendant stepped onto the lawn of 
the premises before the officers exited their 
vehicle and began the search pursuant to a 
search warrant. State v. Steel, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 779 (Tenn. Crim. 
App. Oct. 2, 2007). 


83. —Requirements. 


84. — —Affidavit. 
Search warrant affidavit did not contain suf- 
ficient facts to establish probable cause to be- 


Amend. 4 


lieve that drugs would be found inside defen- 
dant’s home; the affidavit contained no facts 
regarding the location of drugs inside defen- 
dant’s residence and only an inference from a 
police detective that drug sales were associated 
with defendant’s residence. State v. Saine, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 289 
(Tenn. Crim. App. Apr. 4, 2008), affd in part, 
revd in part, 297 S.W.3d 199, 2009 Tenn. 
LEXIS 708 (Tenn. Nov. 4, 2009). 

Trial court did not err in denying defendant’s 
motion to suppress the evidence obtained from 
the search of his house, because the officer 
intended to obtain a valid search warrant, 
reasonably believed that the warrant, based on 
probable cause and issued by a neutral and 
detached magistrate, was valid, and immedi- 
ately stopped the search and obtained a second 
warrant supported by a properly signed affida- 
vit, as required by statute and the criminal 
rules, once he learned of the problem. State v. 
Davidson, 509 S.W.3d 156, 2016 Tenn. LEXIS 
913 (Tenn. Dec. 19, 2016), cert. denied, David- 
son v. Tennessee, 199 L. Ed. 2d 66, 138 S. Ct. 
105, 2017 U.S. LEXIS 5551 (U.S. Oct. 2, 2017). 


85. —-—Descriptions. 

Search warrant described items, including 
CDs and DVDs, sought with sufficient particu- 
larity because two DVDs were identified by 
specific title and the CDs were “burned” copies 
which could be further identified by the “female 
handwriting” on them. State v. Pipkin, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Sept. 4, 2008). 

Affidavit supporting search warrant was in- 
valid because it did not provide the physical 
address of the burglary or the time or date the 
burglary occurred, did not specify the time span 
between the burglary and the issuance of the 
warrant, and nothing in the affidavit showed 
that the stolen items were in defendant’s pos- 
session or at his residence after commission of 
the burglary. State v. Pipkin, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 699 (Tenn. Crim. App. 
Sept. 4, 2008). 


86. ——Probable Cause. 

Defendant’s single drug sale was enough to 
establish probable cause to obtain a search 
warrant and counsel was not ineffective for 
failing to raise that argument at the suppres- 
sion hearing because defendant’s selling co- 
caine to an informant while standing in the 
doorway of his home was an illegal act. Ste- 
phens v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 777 (Tenn. Crim. App. Oct. 38, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 118 (Tenn. Feb. 25, 2008). 

Trial court erred in granting defendant’s mo- 
tion to suppress drug evidence seized from his 
apartment pursuant to a warrant on the 
grounds that there was an insufficient connec- 
tion between a drug buy by a confidential 
informant and defendant’s apartment, because 
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after the informant set up the buy, defendant 
went to his apartment before meeting the in- 
formant. State v. Summers, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 353 (Tenn. Crim. App. 
Apr. 28, 2010), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 907 (Tenn. Sept. 22, 2010). 

Because the police had probable cause to 
arrest defendant at the time he was taken into 
custody, defendant failed to show that the delay 
in obtaining a probable cause determination by 
a magistrate was for the purpose of gathering 
additional evidence to justify the arrest; prob- 
able cause existed based on statements from 
criminal informants, the consistency of those 
statements, and the documents containing de- 
fendant’s name and address that were inside 
one informant’s car left at the crime scene. 
State v. Collins, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. Apr. 18, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 489 (Tenn. Aug. 8, 2018), cert. denied, 
Collins v. Tennessee, 139 S. Ct. 649, 202 L. Ed. 
2d 498, — U.S. —, 2018 U.S. LEXIS 7182 (U.S. 
Dec. 10, 2018). 


87. ——Magistrate’s Determination. 

Trial court erred in finding that city court 
judges could not issue search warrants because 
a city court judge is a magistrate as the term is 
defined by the language intended by the Ten- 
nessee legislature for T.C.A. § 40-1-106, and 
had the authority to issue search warrants 
pursuant to T.C.A. § 40-6-101. State v. Ford, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 565 
(Tenn. Crim. App. May 7, 2008). 


88. —Informants. 

Information in a search warrant affidavit 
failed to establish probable cause, because sev- 
eral of the informants mentioned in the affida- 
vit were in the criminal milieu, as one was 
traveling with defendant to purchase stolen 
pseudoephedrine, another provided informa- 
tion after being caught in possession of pseudo- 
ephedrine, and a third gave his statements 
while in jail; all the statements in the affidavit 
were lacking in bases of knowledge, save for the 
visual sighting of fuel by a deputy, and there- 
fore the affidavit did not establish probable 
cause for the search of defendant’s property. 
State v. Graves, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 929 (Tenn. Crim. App. Dec. 5, 
2007). 

Search warrant failed to establish infor- 
mant’s basis of knowledge or the credibility or 
reliability of informant’s information because 
there was no indication that informant had any 
history of police cooperation, and the warrant 
provided no indication that informant had ac- 
tual knowledge of the whereabouts of items 
stolen by defendant, and he did not describe the 
burglary in any detail. State v. Pipkin, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Sept. 4, 2008). 
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Information from a confidential informant _ 


did not provide probable cause for a search 
warrant because the informant’s information 
failed to link a person’s delivery of drugs to any 
drugs suspected to be found at defendant’s 
residence, the affidavit contained no statement 
to support previous verifiable activities by the 
delivery person involving illegal drugs, and 
there was nothing in the affidavit to show 
verifiable information that the informant had 
worked with the police in the past. State v. 
Mills, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. May 11, 2009). 

Affidavits underlying search warrants 
showed the informants’ basis of knowledge and 
their reliability because the information con- 
tained in the affidavit came from citizen infor- 
mants; therefore, the information was pre- 
sumed to be reliable. One of the minor victims 
explicitly stated that photographs had been 
taken of sexual activity involving herself and 
defendant and that the photographs were in 
the defendant’s residence; that information 
alone constituted probable cause. State v. Gen- 
try, — S.W.3d —, 2011 Tenn. Crim. App. LEXIS 
573 (Tenn. Crim. App. July 21, 2011), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 1102 
(Tenn. Nov. 16, 2011). 

Information in a search warrant affidavit 
was sufficient to establish probable cause be- 
cause defendant’s wife was a citizen informant, 
and she appeared to be a victim of domestic 
violence, including threats and stalking by de- 
fendant State v. Rogers, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Sept. 23, 2013), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 300 (Tenn. Apr. 11, 2014), 
dismissed, Rogers v. Hampton, — F. Supp. 2d 
—, 2019 U.S. Dist. LEXIS 216623 (E.D. Tenn. 
Dec. 17, 2019). 


91. —Staleness. 

Trial court did not err by denying defendants’ 
motion to suppress the search warrant on stale- 
ness grounds, even though the detectives dis- 
covered the child pornography in August 2010 
but the search warrant was not issued until 
four months later, because the magistrate could 
have concluded that the pornography remained 
on defendants’ computers, given that the collec- 
tion and sharing of child pornography was of a 
continuous and ongoing nature and typically 
remained in possession of the user for an ex- 
tended period of time. State v. Ewing, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 549 (Tenn. 
Crim. App. June 11, 2014). 


95. Procedural Issues. 


99. —Fruit of Poisonous Tree. 

Because a student was not subjected to a 
custodial interrogation and his statements 
were admissible, any evidence obtained there- 
from was not fruit of the poisonous tree; more- 
over, the marijuana was found not as a result of 
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any statements made by the student, but as a 
result of the appearance of and statements 
made by another person, and none of the stu- 
dent’s incriminating statements were made un- 
til after the deputy found the marijuana. R.D.S. 
v. State, 245 S.W.3d 356, 2008 Tenn. LEXIS 28 
(Tenn. Feb. 6, 2008). 


100. —-—Inevitable Discovery. 

Inevitable discovery doctrine did not apply 
where: (1) Defendant was subjected to an im- 
proper stop and frisk; (2) A revolver was found 
on defendant’s person; and (3) The officers did 
not become aware of defendant’s intoxication, 
which would have made defendant’s carrying of 
the gun unlawful under T.C.A. § 39-17-1321(a), 
until after the frisk. State v. Williamson, 368 
S.W.3d 468, 2012 Tenn. LEXIS 380 (Tenn. May 
31, 2012). 


101. ——Subsequent Independent 
Source. 

Unlawful entry and detention of defendant 
did not taint the evidence ultimately seized 
pursuant to the search warrant because no 
evidence was identified or seized during the 


initial entry and detention. The affidavit sup- 


‘porting the warrant did not refer to the entry or 


the detention of defendant, and additionally, 
the information in the affidavit was obtained 
prior to the initial entry. State v. Mills, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. May 11, 2009). 

Court did not err in denying defendant’s 
motion to suppress the search warrant because 
had police chosen to wait to enter the property 
until after they had received a warrant, all of 
the evidence at issue would have been properly 
seized and admitted at trial under the indepen- 
dent source doctrine. Consequently, holding 
that the evidence must be suppressed would 
have left the police in a far worse position than 
if they had never illegally entered the property. 
State v. Smith, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 952 (Tenn. Crim. App. Dec. 27, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 226 (Tenn. Apr. 12, 2012). 


103. ——Evidence Not Suppressed. 

In defendant’s felony murder case, although 
the trial court should have excluded evidence 
resulting from a search because none of the 
exceptions to the warrant requirement justified 
it, the error was harmless; defendant had con- 
sented to be tested for drugs prior to the search, 
and the fact that defendant was found in pos- 
session of methamphetamine shortly after 
learning the victim had died was of little rel- 
evance. State v. Tallant, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 21 (Tenn. Crim. App. 
Jan. 14, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 449 (Tenn. June 30, 2008), 
dismissed, Tallant v. Perry, — F. Supp. 2d —, 
2019 U.S. Dist. LEXIS 31225 (E.D. Tenn. Feb. 
27, 2019). 
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Denial of motion to suppress was proper 
because evidence was sufficient to support rea- 
sonable suspicion that defendant was driving 
under the influence, and trial court’s findings 
sufficiently denoted observations of the officer 
and that they clearly provided basis for denial 
of the suppression motion; officer observed de- 
fendant’s vehicle not come to a complete stop at 
a stop sign, defendant was traveling about ten 
miles under the speed limit and crossed the 
center line several times, officer noticed defen- 
dant’s bloodshot eyes, slurred speech and diffi- 
culty standing, and officer testified that defen- 
dant was unable to perform three field sobriety 
tests. State v. Corlew, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 457 (Tenn. Crim. App. June 
23, 2008). 


107. —Appellate Review. 

Although the knife handle, sweatshirt, and 
ring were not in plain view and were not within 
the scope of the initial exigent circumstances 
search, the admission of those three items into 
evidence was harmless beyond a reasonable 
doubt because the State did not need the ring to 
support its theory that defendant robbed the 
victim; and, considering all of the evidence 
properly admitted at trial, the admission of the 
knife handle and the navy blue sweatshirt into 
evidence, even if erroneous, did not affect the 
verdict. State v. Hutchison, — S.W.3d —, 2016 
Tenn. LEXIS 1 (Tenn. Jan. 14, 2016), substi- 
tuted opinion, Hutchinson, 482 S.W.3d 893, 
2016 Tenn. LEXIS 83 (Tenn. Feb. 5, 2016). 


109. Self-Incrimination. 

Supreme Court of Tennessee has decided that 
the “legitimate independent motivation” test 
recognized in State v. Burroughs should be 
confined to unreasonable search and seizure 
claims based on the Fourth Amendment or 
Tenn. Const. art. I, § 7. In cases that involve 
suspects making confessions to friends, rela- 
tives, and other associates, the law need not be 
concerned with whether that confidant could 
properly be labeled as a private citizen or an 
agent of the State. State v. Sanders, 452 S.W.3d 
300, 2014 Tenn. LEXIS 912 (Tenn. Nov. 10, 
2014). 

Constitutional right against unreasonable 
searches and seizures is substantively different 
from the constitutional right against compul- 
sory self-incrimination. Because the Burroughs 
test was tailored for the more fragile Fourth 
Amendment rights, the Supreme Court of Ten- 
nessee does not find it appropriate to import the 
test into the realm of the Fifth Amendment or 
Tenn. Const. art. I, § 9. State v. Sanders, 452 
S.W.3d 300, 2014 Tenn. LEXIS 912 (Tenn. Nov. 
10, 2014). 


1138. Handwriting Exemplars. 
Defendant’s right against unreasonable 

search and seizures was not violated when she 

was compelled to give fingerprint and hand- 
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writing samples because the fourth amend- 
ment protections did not apply to compelled 
production of physical characteristics that are 
repeatedly exposed to the public. State v. 
Brown, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. Apr. 20, 2009), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
648 (Tenn. Sept. 28, 2009), dismissed, Brown v. 
Freeman, — F. Supp. 2d —, 2016 U.S. Dist. 
LEXIS 150493 (M.D. Tenn. Oct. 28, 2016). 


114, “Reasonable Suspicion” Under Terry 
Rule. 

Continued detention after a lawful traffic 
stop based upon the deputy’s belief that the 
vehicle’s occupants seemed nervous and his 
familiarity with their past criminal involve- 
ment with drugs was constitutionally insuffi- 
cient to constitute reasonable suspicion to ex- 
tend the detention; the continued detention 
violated the cite and release statute, T.C.A. 
§§ 40-7-118 and 55-10-207, as well as the 
fourth amendment and Tenn. Const. art. 1, § 7. 
Because defendant’s subsequent consent to 
search his vehicle was not sufficiently attenu- 
ated from the illegal detention, his consent was 
invalid, and defendant’s motion to suppress the 
drug evidence obtained during the search of his 
vehicle should have been granted. State v. Sim- 
mons, — S8.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 624 (Tenn. Crim. App. Aug. 5, 2009). 

Anonymous tip to the police did not provide 
reasonable suspicion for defendant’s stop and 
frisk where: (1) The unidentified 911 caller’s 
complaint contained only an allegation that an 
armed individual was outside a particular room 
at the motel; (2) There was no description of the 
suspect, or predictive information that would 
have allowed the police to test the informant’s 
knowledge or credibility; (3) The only link be- 
tween the tip and defendant was his proximity 
to the room; and (4) There were no articulable 
facts indicating that defendant unlawfully pos- 
sessed a gun. State v. Williamson, 368 S.W.3d 
468, 2012 Tenn. LEXIS 380 (Tenn. May 31, 
2012). 

Unidentified bystander who informed an of- 
ficer that defendant was carrying a gun did not 
sufficiently corroborate an anonymous tip as 
the bystander did not provide any information 
to show that defendant’s possession of a hand- 
gun was unlawful. State v. Williamson, 368 
S.W.3d 468, 2012 Tenn. LEXIS 380 (Tenn. May 
31; 2012). 

Court of criminal appeals’ finding that at the 
time of the seizure, the officer lacked a reason- 
able suspicion based upon specific and articu- 
lable facts that defendant had either committed 
a criminal offense or was about to do so was 
affirmed where the court of criminal appeals 
considered the totality of the circumstances, 
reviewed the officer’s testimony and observa- 
tions, and concluded that there existed no rea- 
sonable suspicion of illegal activity at the time 


25 


of the stop. Moreover, the officer was unable to 
offer specific and articulable facts sufficient to 
qualify as reasonable suspicion that defendant 
had committed or was about to commit a crimi- 
nal offense, and she conceded that she did not 
see defendant drive the truck, engage in a drug 
transaction, or otherwise do anything illegal 
before activating her blue lights and approach- 
ing the truck; further, the early morning hour 
and a general request for officers to be on the 
lookout for suspected illegal drug activity did 
not, without more, rise to the level of reason- 
able suspicion, and an inchoate and unparticu- 
larized suspicion or hunch did not meet the 
standard required for an investigatory stop. 
State v. Moats, 403 S.W.3d 170, 2013 Tenn. 
LEXIS 311 (Tenn. Mar. 22, 2013). 


115. Robbery Investigations. 

Defendant’s motion to suppress was properly 
denied because his stop by the police and a 
subsequent search of his person did not consti- 
tute an unreasonable search and seizure where 
defendant matched the description of the per- 
son who robbed a restaurant, where the victim 
identified defendant by name as a person who 
had recently been fired from his employment at 
the restaurant, where the police stopped defen- 
dant because he matched the description of the 
perpetrator and defendant gave his name, 
where defendant repeatedly placed his hands 
in his pockets and this caused the officers to 
fear for their safety because the perpetrator 
had been armed with a knife, where the police 
conducted a pat-down search for weapons and 
felt a bulge in defendant’s clothing, and where 
defendant replied that the bulge was “his 
money,” a statement that gave the police prob- 
able cause to conduct a full search and take the 
money from defendant. In light of the circum- 
stances, the police had reasonable suspicion to 
detain defendant, and their search of defendant 
was permissible under the Terry standard; as 
such, the trial court did not err in denying 
defendant’s motion to suppress. State v. Pitt- 
man, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App. Apr. 7, 2009), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
1067 (Tenn. Nov. 12, 2010). 


116. Entry of Home. 

Where the police accompanied an individual 
to a residence at which he claimed to live and at 
which he claimed no one else was present, 
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_where the individual surprised the police by 
knocking on the door, and where, when defen- 
dant opened the door, the police noticed the 
smell of marijuana emitting from the residence 
and saw a large man advancing toward them, 
the entry into the residence by the police was 


- warranted because the police had an objectively 


reasonable belief that there was a compelling 
need to act immediately; the individual’s action 
of advancing toward the officers created an 
objectively reasonable basis for concluding that 
there was an immediate need to act to protect 
themselves from harm. As such, defendant’s 
motion to suppress evidence seized as a result 
of the warrantless entry into the residence was 
properly denied. State v. McGee, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 252 (Tenn. Crim. 
App. Apr. 15, 2009), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 567 (Tenn. Aug. 31, 
2009). 


117. Reasonable Suspicion. 

Defendant’s conviction of driving under the 
influence of an intoxicant, in violation of T.C.A. 
§ 55-10-401(1) was affirmed because law en- 
forcement had a reasonable suspicion that de- 
fendant had violated T.C.A. § 55-9-402, and 
thus, the motion to suppress all evidence from 
that stop had been properly denied. State v. 
Banks, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 1105 (Tenn. Crim. App. Dec. 18, 2013). 

Trial court erred in denying defendant’s mo- 
tion to suppress evidence found during a search 
of her house. The State failed to elicit testimony 
from officers about any facts upon which they 
formed a reasonable suspicion that a codefen- 
dant had engaged or was engaging in criminal 
activity justifying a search of the house. State v. 
Carman-Thacker, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 728 (Tenn. Crim. App. Sept. 
8, 2015). 

Investigatory stop was justified, because the 
totality of the circumstances surrounding the 
traffic stop, including the fact that it was 3:00 
a.m., defendant was driving on dry roads, and 
defendant was driving on a highway with 
clearly marked lanes, established a reasonable 
suspicion, supported by specific and articulable 
facts that defendant violated T.C.A. § 55-8- 
123(1) when she crossed the fog line and failed 
to remain entirely within her lane of travel. 
State v. Smith, 484 S.W.3d 393, 2016 Tenn. 
LEXIS 92 (Tenn. Feb. 11, 2016). 
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[CRIMINAL ACTIONS — PROVISIONS CONCERNING — 
DUE PROCESS OF LAW AND JUST COMPENSATION 
CLAUSES. ] 


Law Reviews. 

Brady Obligations, Criminal Sanctions, and 
Solutions in a New Era of Scrutiny (Andrew 
Smith), 61 Vand. L. Rev. 1935 (2008). 

Criminal Law—State v. Sawyer: Tennessee 
Supreme Court Holds that a Police Officer 
Cannot Read an Affidavit to a Person in Cus- 
tody Without Giving Miranda Warnings (Andre 
Mathis), 36 U. Mem. L. Rev. 1171 (2006). 


Taking Miranda’s Pulse (William T. Pizzi and © 


Attorney General Opinions. 

Under neither the Tennessee nor United 
States Constitution does the reporting of blood 
test results by a physician to law enforcement 
violate a criminal defendant’s right against 
self-incrimination, OAG 05-069 (5/3/05). 

The General Assembly has the authority to 
pass legislation to protect senior citizens’ access 
to housing and to provide them tax relief, as 
long as the legislation is consistent with the 
U.S. and Tennessee Constitutions, OAG 20-04, 
2020 Tenn. AG LEXIS 3 (3/12/2020). 
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48. Self-Incrimination. 
49, —Miranda Warnings. 
50. ——Custody. 
52. — —Application. 
55: —Persons Entitled to Privilege. 
56. — —Application. 
58. —Invocation of Right. 
64. —Physical Evidence. 
69. —Interrogations. 
70. — —Right to Counsel. 
71. —Confession. 
72. .—-Under the‘Influence of Drugs or 
Alcohol. 
73. — —Voluntariness. 
75. —Right to Silence. 
76. © —-—Comment on Failure to Testify. 
82. | —Civil Proceedings. 
83. —Waiver. 
85. Due Process. 
88. —Procedural Due Process. 


97. —Professions. 

103. —Criminal Matters. 

104. ——Criminal Procedure. 
105. ——-W—Plea Agreements. 
106. —-—lIdentifications. 

109. ——Prosecution. 

110. .—-—-WDelayed Prosecution. 
113. —-—Discovery. 

114. ——Counsel. 

116. ——Trial. 

118. —— —Evidence. 

119. —-—wW—Right to Testify. 
122.. ——-—Fair Trial. 

126. ——Post-Conviction Relief. 
128. —w—-Parole or Probation Revocation. 
130. Takings. 

135. —Public Use. 

136. ——Easements. 

148. —Regulatory Takings. 

149. Sex Offenses. 

150. —Involving Minors. 


1. In General. 

Under T.R.A.P. 36(a), a mortician waived his 
claim of error in allowing the parents’ attorney 
to read questions and answers to the jury from 
the mortician’s deposition to which no negative 
inference applied due to the mortician’s invoca- 
tion of the Fifth Amendment, U.S. Const. 
amend. V, by withdrawing his objection and 
approving the trial court’s jury instructions as 
curing the problem. Akers v. Prime Succession 
of Tenn., Inc., 387 S.W.3d 495, 2012 Tenn. 
LEXIS 644 (Tenn. Sept. 21, 2012), cert. denied, 
Marsh v. Akers, 185 L. Ed. 2d 364, 133 S. Ct. 
1464, 568 U.S. 1194, 2013 U.S. LEXIS 1728 
(U.S. 2018). 


17. Double Jeopardy. 
Although there were similar acts underlying 
contempt, theft, and impersonation of a li- 
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censed professional, factors weighed in favor of _ 


the state to pursue prosecution for theft and 
impersonation of a licensed professional; nei- 
ther the Fifth Amendment nor Tenn. Const. art. 
I, § 10 barred prosecution. State v. Thompson, 
— 8.W.3d —, 2008 Tenn. Crim. App. LEXIS 79 
(Tenn. Crim. App. Feb. 13, 2008). 

Double jeopardy barred defendant’s retrial 
because the court discharged the jury without 
determining whether the jury was hopelessly 
deadlocked, without finding that termination of 
the trial was manifestly necessary, and without 
actually declaring a mistrial; rather than clari- 
fying the unorthodox verdicts, the court polled 
the jury, accepted the verdicts as rendered, and 
dismissed the jury. State v. Houston, 328 
S.W.3d 867, 2010 Tenn. Crim. App. LEXIS 197 
(Tenn. Crim. App. Mar. 3, 2010). 


19. —When Jeopardy Attaches. 

In defendant’s assault case, the difference in 
the proof at trial (assault of one person) and the 
unnecessary allegation of the victim’s name in 
the indictment (a different named person) was 
not a fatal variance; it was not essential for the 
validity of the indictment for the victim’s name 
to be alleged in the indictment, there was 
nothing in the record to indicate that defendant 
was caught by surprise at trial, and the indict- 
ment made it clear that defendant had been 
once placed in jeopardy for the commission of 
the assault and could not again be prosecuted 
for the assault described in the indictment. 
State v. Ammons, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 480.(Tenn. Crim. App. June 
21, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 1031 (Tenn. Oct. 29, 2007). 


22. —Application. 

In defendant’s aggravated robbery case, de- 
fendant’s right to be free from double jeopardy 
was not violated because the verdict as an- 
nounced by the foreperson and as noted on the 
verdict form clearly represented a finding by 
the jury that defendant was not guilty as a 
principal offender, but was guilty as someone 
criminally responsible for the conduct of the 
unidentified perpetrator, a theory of culpability 
encompassed in the charged offense and cor- 
rectly instructed to the jury. State v. Welcome, 
280 S.W.3d 215, 2007 Tenn. Crim. App. LEXIS 
761 (Tenn. Crim. App. Sept. 26, 2007), appeal 
denied, — S.W.3d —, 2008 Tenn. LEXIS 134 
(Tenn. Feb. 25, 2008). 

In defendant’s rape of a child case, defen- 
dant’s convictions did not violate double jeop- 
ardy because defendant used a different body 
part for each penetration. Relative to defen- 
dant’s intent, the testimony at trial suggested 
that defendant intended to violate the victim on 
a regular basis in a variety of ways — He forced 
the victim to participate in sexual intercourse, 
fellatio, anal sex, digital penetration, and clito- 
ral stimulation with a vibrator. State v. Brown, 
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— §.W.3d —, 2010 Tenn. Crim. App. LEXIS 918 
(Tenn. Crim. App. Nov. 5, 2010). 

Tennessee Supreme Court’s rejection of the 
State v. Denton double jeopardy test and adop- 
tion of the federal standard in State v. Watkins 
cannot be classified as unexpected and indefen- 
sible by reference to the law as it then existed, 
and the adoption of the federal test did not 
constitute arbitrary judicial action against 
which the Due Process Clause aims to protect; 
thus, the retroactive application of Watkins 
does not offend due process and defendant was 
not entitled to have his double jeopardy claim 
evaluated pursuant to the prior, rejected test. 
State v. Feaster, 466 S.W.3d 80, 2015 Tenn. 
LEXIS 514 (Tenn. June 25, 2015). 


23. —Waiver. 

Defendant voluntarily, knowingly, and intel- 
ligently waived his Miranda rights because an 
agent testified that he advised defendant of his 
rights and that he saw defendant waive his 
rights at 6:40 p.m. He interviewed defendant 
and reduced his version of events to writing, 
and the agent recalled that defendant “seemed 
to be fine” and that he “communicated very 
well.” State v. Brewer, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 538 (Tenn. Crim. App. July 
14, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 933 (Tenn. Sept. 21, 2011), dis- 
missed, Brewer v. McAllister, — F. Supp. 2d —, 
2018 U.S. Dist. LEXIS 161490 (E.D. Tenn. 
Sept. 21, 2018). 

In a murder case, defendant’s self-incrimina- 
tion rights were not violated because in the 
interim period between the allegedly equivocal 
assertion and defendant’s provision of a clear 
and unambiguous express written waiver, the 
police avoided any violation of their limitation 
on asking questions other than those intended 
to clarify his allegedly equivocal assertion in 
the most expedient manner possible — by ask- 
ing no questions at all. Instead, the detectives 
continued to provide defendant with an ongoing 
explanation of precisely what those rights 
were, right up until the point at which defen- 
dant unambiguously waived them. State v. 
Mann, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. Jan. 23, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
429 (Tenn. June 20, 2012), dismissed, Mann v. 
Cook, — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
156429 (E.D. Tenn. Sept. 13, 2019). 

Defendant’s statement was properly admit- 
ted because officers issued warnings to defen- 
dant as required under Miranda, he chose to 
waive those rights, an officer read the state- 
ment and defendant signed it, and defendant 
failed to establish that either his waiver or his 
statements were coerced by law enforcement 
officials. State v. Jones, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 216 (Tenn. Crim. App. 
Mar. 30, 2012). 

Although the State was unable to produce 
defendant’s signed written waiver of his Mi- 
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randa rights, defendant was found to have 
waived his rights and agreed to make a state- 
ment to police after being informed of those 
rights and there was no evidence to the con- 
trary. State v. Lee, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 882 (Tenn. Crim. App. Nov. 
23, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 222 (Tenn. Apr. 18, 2017). 
Defendant’s statement to police was volun- 
tarily made, as there was no evidence the 
statement was coerced, defendant was 30 years 
old with an eleventh grade education, he was 
familiar with the legal system through his prior 
felony convictions, and the interview was not 
prolonged. State v. Lee, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 882 (Tenn. Crim. App. 
Nov. 23, 2016), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 222 (Tenn. Apr. 13, 2017). 


24, —Insufficient Evidence. 

Double jeopardy principles required that 
three of the four aggravated robbery convic- 
tions against defendant be reversed, because 
defendant committed a single theft from the 
residence, albeit in the presence of the entire 
family, by the display of a handgun and shot- 
gun; only one victim suffered the actual loss of 
the video games and machine, and therefore 
the evidence was only sufficient to support one 
aggravated robbery conviction. State v. Cooper, 
—§.W.3d —, 2007 Tenn. Crim. App. LEXIS 954 
(Tenn. Crim. App. Dec. 20, 2007). 


25. —Guilty Pleas. 

Defendant failed to establish by clear and 
convincing evidence that his guilty pleas were 
not knowingly, voluntarily, and intelligently 
entered; defendant acknowledged that his trial 
counsel had fully explained the consequences of 
the guilty pleas to him and trial counsel testi- 
fied that it was defendant’s choice to plead 
guilty. Miller v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 189 (Tenn. Crim. App. Feb. 
25, 2008). 


32. —Crimes. 

Because the Money Laundering Act of 1996 
specifically directed that money laundering of- 
fenses should be separately punished from any 
related specified unlawful activity, the General 
Assembly’s intent to permit multiple punish- 
ments was clear; thus, defendant’s conviction of 
both offenses - the January 9 delivery of mari- 
juana and the January 13 promotional money 
laundering - did not violate double jeopardy 
protections. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


34. ——Different Offenses. 

Defendant’s convictions for aggravated rob- 
bery and reckless endangerment did not violate 
double jeopardy because defendant’s aggra- 
vated robbery conviction stemmed from his act 
of taking the victim’s wallet; the reckless en- 
dangerment conviction, however, arose from 
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defendant’s criminal responsibility for the ac- 
tions of the perpetrator in the back seat who 
held the gun to the victim’s head and pulled the 
trigger. State v. Gray, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 990 (Tenn. Crim. App. Dec. 
17, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 342 (Tenn. Apr. 28, 2008). 

Defendant did not waive the issue of double 
jeopardy by virtue of his guilty plea; however, 
double jeopardy did not bar his convictions for 
sale of marijuana and possession of marijuana 
for resale under T.C.A. § 39-17-417(a)(3) and 
(4). Consecutive sentences were upheld because 
defendant’s criminal history of 16 prior convic- 
tions, including seven felonies, was sufficiently 
extensive to support the imposition of consecu- 
tive sentences pursuant to T.C.A. § 40-35- 
115(b)(2). State v. Crawford, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 890 (Tenn. Crim. App. 
Dec. 5, 2011), review denied and ordered not 
published, — S.W.3d —, 2012 Tenn. LEXIS 266 
(Tenn. Apr. 11, 2012). 

Although defendant’s convictions for at- 
tempted voluntary manslaughter and aggra- 
vated assault arose out of the same incident, 
each of those offenses contained numerous ele- 
ments that the other did not, and there was no 
evidence that the General Assembly intended 
to prohibit multiple punishments in circum- 
stances such as these, and thus double jeopardy 
did not preclude the dual convictions. State v. 
Feaster, 466 S.W.3d 80, 2015 Tenn. LEXIS 514 
(Tenn. June 25, 2015). 


35. ——Lesser Included Offenses. 
Because the elements of aggravated sexual 
battery and rape of a child are not the same and 
neither is a lesser included offense of the other, 
the legislature intended to permit multiple 
punishments and they are not the same offense 
for double jeopardy purposes. State v. Stewart, 
—8.W.3d —, 2013 Tenn. Crim. App. LEXIS 618 
(Tenn. Crim. App. July 22, 2013), overruled, 
Harrison v. Parris, — F. Supp. 2d —, 2016 U.S. 
Dist. LEXIS 154841 (M.D. Tenn. Nov. 8, 2016). 


38. ——Multiple Convictions for Same 
Offense. 

Defendant’s convictions for attempted aggra- 
vated rape and attempted aggravated sexual 
battery violated his protections against double 
jeopardy because the same evidence was re- 
quired to prove both offenses, defendant com- 
mitted one continuous and ultimately unsuc- 
cessful attempt to rape the victim, and the rape 
and sexual battery statutes were both intended 
and designed to deter and punish sexually 
assaultive conduct. State v. Pinex, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 869 (Tenn. Crim. 
App. Nov. 6, 2008), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 206 (Tenn. May 11, 2009). 

Double jeopardy principles required that a 
second aggravated robbery conviction against 
defendant be reversed because there was only 
one theft, that of the motel’s property, although 
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there were two victims present, the motel’s 
manager and desk clerk. However, the evidence 
was sufficient to support a conviction of aggra- 
vated assault against either victim, and the 
case was remanded for resentencing on the 
aggravated assault conviction imposed. State v. 
Ward, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 382 (Tenn. Crim. App. May 14, 2010), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
956 (Tenn. Oct. 13, 2010). 

Defendant’s dual convictions of aggravated 
sexual battery were proper because the two 
counts for aggravated sexual battery involved 
two separate incidents of unlawful sexual con- 
tact as defendant touched the victim’s buttocks 
with defendant’s hands and touched the vic- 
tim’s leg with defendant’s penis. Although the 
two offenses occurred close in time to each 
other, they were separated by the victim’s try- 
ing to comfort defendant, the repositioning of 
the victim, and the vaginal penetrations of the 
victim. State v. Phillips, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 53 (Tenn. Crim. App. 
Jan. 27, 2015). 

Defendant’s multiple convictions for employ- 
ment of a firearm during the commission of a 
dangerous felony, based on convictions for the 
attempt to commit voluntary manslaughter in- 
volving multiple victims when defendant fired 
a single weapon in a shooting incident, did not 
violate the prohibition against double jeopardy. 
State v. Harbison, 539 S.W.3d 149, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 


39. ———Merger of Convictions. 

Case was remanded for entry of corrected 
judgment reflecting merger of the conviction of 
attempted rape of a child into aggravated 
sexual battery because attempted rape of a 
child was the lesser offense since the punish- 
ment was less than the punishment for aggra- 
vated sexual battery; conviction for attempted 
rape of a child required defendant to serve eight 
years at 30 percent, whereas aggravated sexual 
battery would require defendant to serve eight 
years at 100 percent. State v. Tillman, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 350 
(Tenn. Crim. App. Apr. 14, 2008). 

Although a jury found defendant guilty of 
both aggravated kidnapping and domestic as- 
sault for the same offense of dragging the 
victim, his live-in girlfriend, from a dance floor 
and out of a club, the trial court merged the two 
verdicts: under one conviction, and defendant 
was subject to only one punishment, a sentence 
of eight years and six months, for aggravated 
kidnapping. Therefore, double jeopardy was not 
violated. State v. Young, — S.W.38d —, 2011 
Tenn. Crim. App. LEXIS 823 (Tenn. Crim. App. 
Nov. 9, 2011). 

Defendant’s conviction of three counts of 
making a false statement under T.C.A. § 39- 
16-502 were multiplicitous because the false 
reports related to the same incident, the disap- 
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pearance of defendant’s wife, and were in fur- 


~ therance of the officers’ investigation into that 


incident, and therefore two of those counts were 
dismissed. State v. Smith, 436 S.W.3d 751, 2014 
Tenn. LEXIS 466 (Tenn. June 19, 2014). 

Merger of defendant’s dual convictions of 
rape of a child was appropriate because the 
convictions violated double jeopardy principles 
as both counts of child rape involved defen- 
dant’s and the victim’s same body parts and 
were separated by only a few seconds. State v. 
Phillips, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 53 (Tenn. Crim. App. Jan. 27, 2015). 

Dual convictions for aggravated child abuse 
in two counts of the indictment violated double 
jeopardy principles, and the imposition of dual 
convictions for those offenses rose to the level of 
plain error, because the counts charged the 
same act of abuse via different modalities; the 
remedy was not dismissal of one of the counts 
or a remand for a new trial but a merger of the 
jury verdicts for those counts. State v. Harris, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 


40. 


41. ——Manifest Necessity. 

Defendant’s retrial was not barred by double 
jeopardy because the trial court properly deter- 
mined that the jury was hopelessly deadlocked 
and that a manifest necessity for a mistrial 
existed, and defendant consented to a mistrial. 
State v. Leath, 461 S.W.3d 73, 2013 Tenn. Crim. 
App. LEXIS 461 (Tenn. Crim. App. June 3, 
2013), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 981 (Tenn. Nov. 13, 2013), cert. denied, 
Leath v. Tennessee, 189 L. Ed. 2d 173, 134 S. 
Ct. 2292, — U.S. —, 2014 U.S. LEXIS 3508 
(U.S. 2014). 


43. 


44, ——No Double Jeopardy. 

Although the double jeopardy clause, U.S. 
Const. amend. V, cl. 2 and Tenn. Const. art. I, 
§ 10, was not implicated because the jury was 
not reassembled to determine guilt or inno- 
cence, but only to determine the facts relevant 
to sentencing, there was no separate jeopardy, 
the recall of the discharged jury violated defen- 
dant’s due process rights under U.S. Const. 
amend. V, U.S. Const. amend. XIV, § 1, and 
Tenn. Const. art. I, §§ 6, 8, 9 because once a 
jury had returned a complete verdict, or the 
jurors had separated and passed from the con- 
trol of the court, the jury could not be reas- 
sembled to act on the case for any purpose. 
Accordingly the case was remanded to the trial 
court to select a new jury in order to hold a new 
trial solely on the issue of whether defendant’s 
conviction was his first, second, third, or fourth 
driving under the influence offense under 


—Mistrial. 


—Retrial. 
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T.C.A. § 55-10-401 based on the evidence pre- 
sented regarding prior convictions. State v. 
Nash, 294 S.W.3d 541, 2009 Tenn. LEXIS 652 
(Tenn. Oct. 7, 2009). 

Trial counsels’ failure to seek a double-jeop- 
ardy-based bar of petitioner’s retrial for murder 
pursuant to U.S. Const. amend. V, Tenn. Const. 
art. 1, § 10, following a mistrial was not preju- 
dicial because improper testimony during the 
first trial about petitioner’s history of parole 
was a gratuitous declaration and the state’s 
case was relatively strong. Young v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 638 
(Tenn. Crim. App. Aug. 18, 2011), appeal de- 
nied, Sentoryia Law & Young v. State, — 
S.W.3d —, 2011 Tenn. LEXIS 1086 (Tenn. Nov. 
16, 2011). 

Petitioner’s convictions for especially aggra- 
vated robbery and attempted second degree 
murder did not violate the Double Jeopardy 
Clause, U.S. Const. amend. V, because peti- 
tioner entered the victim’s jewelry story armed 
with a weapon to rob the store, petitioner used 
his weapon and, as a result, the victim sus- 
tained serious bodily injury. Then the victim 
attempted to escape and petitioner chased the 
victim and shot the victim in the back, and 
when the victim fell on the ground, petitioner 
then stood over him and shot the victim again. 
Davis v. State, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 924 (Tenn. Crim. App. Dec. 16, 
2011). 

Double Jeopardy Clause, U.S. Const. amend. 
V, and Tenn. Const. art. I, § 10 barred defen- 
dant’s retrial on first-degree premeditated mur- 
der, but defendant could be tried again for 
second-degree murder and abuse of a corpse 
where: (1) The first-degree premeditated mur- 
der conviction was reversed by the appellate 
court for insufficient evidence; (2) The appellate 
court reduced the murder conviction to second- 
degree murder; (3) The State did not appeal; 
and (4) The state’s highest court reversed the 
second-degree murder and abuse of a corpse 
convictions. State v. Climer, 400 S.W.3d 537, 
2013 Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 


47, —Civil Suits. 

Civil forfeiture does not constitute punish- 
ment for purposes of the Double Jeopardy 
Clause in either the Tennessee or the United 
States Constitution. State v. Sprunger, 458 
S.W.3d 482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 
9, 2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


48. Self-Incrimination. 

Defendant’s statement to law enforcement 
was voluntary because the court found that 
defendant was read and understood his Mi- 
randa rights, voluntarily signed a waiver of 
those rights, was not threatened, and was not 
under the influence of any intoxicant at the 
time he gave a statement. State v. Webb, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 265 
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(Tenn. Crim. App. Apr. 16, 2009), appeal denied, 
— $.W.3d —, 2009 Tenn. LEXIS 633 (Tenn. 
Sept. 28, 2009). 

Trial court did not err by allowing the jury to 
consider the testimony of a police detective and 
thus, did not violate defendant’s right to coun- 
sel under U.S. Const. amend. VI because the 
trial court properly found that the detective 
was credible and that there was no evidence 
that the detective coerced, threatened, intimi- 
dated or in any other way violated defendant’s 
constitutional rights against self-incrimination 
under U.S. Const. Amend. V, or Tenn. Const. 
art. I, § 9. State v. Plana, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 513 (Tenn. Crim. App. 
June 22, 2009), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 362 (Tenn. Apr. 16, 2010). 


49. —Miranda Warnings. 

Where detectives had a 20-minute conversa- 
tion about their investigation of shooting 
within earshot of defendant held in custody for 
drug possession, the supreme court held that 
this was the functional equivalent of express 
questioning and amounted to a custodial inter- 
rogation, and detectives’ tactics were likely to 
elicit an incriminating response; detectives vio- 
lated defendant’s rights under the fifth amend- 
ment by failing to give him Miranda warnings 
before he made an unwarned admission that he 
was present at the scene of the shooting. State 
v. Northern, 262 $.W.3d 741, 2008 Tenn. LEXIS 
558 (Tenn. Aug. 26, 2008), cert. denied, North- 
ern v. Tennessee, 555 U.S. 1214, 129 S. Ct. 
1525, 173 L. Ed. 2d 659, 77 U.S.L.W. 3487, 2009 
U.S. LEXIS 1714 (U.S. 2009). 

Where defendant in custody for drug posses- 
sion made an unwarned confession while lis- 
tening to police discussion a murder investiga- 
tion, fifth amendment did not require 
suppression of his subsequent videotaped con- 
fession made after he received Miranda warn- 
ings and signed a rights-waiver form; there was 
no evidence showing that either the prewarn- 
ing admission or postwarning confession was 
involuntary. State v. Northern, 262 S.W.3d 741, 
2008 Tenn. LEXIS 558 (Tenn. Aug. 26, 2008), 
cert. denied, Northern v. Tennessee, 555 U.S. 
1214, 129 S. Ct. 1525, 173 L. Ed. 2d 659, 77 
U.S.L.W. 3487, 2009 U.S. LEXIS 1714 (U.S. 
2009). 

Trial court concluded that a juvenile defen- 
dant knowingly and voluntarily waived her 
right to remain silent because, although an 
expert testified that the 16-year-old suffered 
from some psychological disorders that pre- 
vented her from understanding the implica- 
tions of her waiver, defendant’s intelligence, 
her previous exposure to the juvenile court 
system and Miranda warnings, and the fact 
that defendant was coherent for and an active 
participant in most of the interview lead to a 
conclusion that defendant was able to compre- 
hend the implications of her Miranda rights. 
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State v. Brown, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 301 (Tenn. Crim. App. Apr. 20, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 648 (Tenn. Sept. 28, 2009), dismissed, 
Brown v. Freeman, — F. Supp. 2d —, 2016 U.S. 
Dist. LEXIS 150493 (M.D. Tenn. Oct. 28, 2016). 

Subsequent Miranda warning was not neces- 
sary because, while defendant was being ques- 
tioned in a separate place and by new law 
enforcement officials, the span of time was 
relatively short and defendant was in custody 
of law enforcement at all times. Nothing oc- 
curred between defendant’s arrest and his trip 
to the hospital that would necessitate new 
Miranda warnings. State v. Holden, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 204 (Tenn. 
Crim. App. Mar. 8, 2013), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 714 (Tenn. Aug. 
26, 2013). 

Defendant was read his Miranda rights, vol- 
untarily waived them, and was not coerced 
given that he had above average intelligence, 
the interview was not unreasonably lengthy, he 
was not impaired, and officers’ statements re- 
garding cooperation were made after defendant 
waived his rights. State v. Davidson, 509 
S.W.3d 156, 2016 Tenn. LEXIS 913 (Tenn. Dec. 
19, 2016), cert. denied, Davidson v. Tennessee, 
LIS aed, 20,.GG, TsGro wb. Or, 2017 U6. 
LEXIS 5551 (U.S. Oct. 2, 2017). 


50. ——Custody. 

Defendant’s confession was admissible be- 
cause, although officers used a two-step inter- 
rogation technique, the record revealed no co- 
ercive tactics, defendant received appropriate 
Miranda warnings before confessing his in- 
volvement in the shooting, defendant acknowl- 
edged that he understood his rights, and he 
signed a written waiver of them; the trial court 
found that defendant was fully aware of the 
rights he was waiving, that he appeared to 
provide coherent responses to the detective’s 
questioning, and that he had previous arrests 
and was familiar with the process. State v. 
Northern, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 459 (Tenn. Crim. App. June 11, 2007), 
rehearing denied, — S.W.38d —, 2007 Tenn. 
Crim. App. LEXIS 614 (Tenn. Crim. App. July 
17, 2007), affd, 262 S.W.3d 741, 2008 Tenn. 
LEXIS 558 (Tenn. Aug. 26, 2008). 

Defendant’s pre-Miranda statement that he 
was present when the victim was shot was 
inadmissible because a detective was discuss- 
ing the facts of the murder case with other 
detectives, defendant was sitting in the murder 
squad office, and while in the office, defendant 
acknowledged his involvement in the crime. 
State v. Northern, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 459 (Tenn. Crim. App. June 
11, 2007), rehearing denied, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 614 (Tenn. Crim. App. 
July 17, 2007), affd, 262 S.W.3d 741, 2008 
Tenn. LEXIS 558 (Tenn. Aug. 26, 2008). 
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In defendant’s DUI case, Miranda warnings 


~ were not needed because defendant was not in 


custody until he was formally arrested and 
placed in the patrol car; defendant was stopped 
in his driveway where any passers-by would be 
free to view the interrogation, there were only 
two officers present, and there was no indica- 
tion that one officer delayed in formally arrest- 
ing defendant. State v. Goss, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 610 (Tenn. Crim. App. 
July 31, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 79 (Tenn. Feb. 4, 2008). 

Defendant’s convictions for DUI, violating 
the implied consent law, driving on a revoked 
license, and leaving the scene of an accident 
were appropriate because, given the evidence, 
defendant was unable to demonstrate that the 
trial court erred when it found that she was not 
in custody and therefore was not subject to 
Miranda warnings when police questioned her 
inside her home. State v. Dills, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 747 (Tenn. Crim. 
App. Sept. 21, 2007). 

Defendant’s self-incrimination rights under 
Miranda were not violated by his questioning 
by a deputy at school because the deputy 
merely requested that defendant accompany 
her to the vehicle, the questioning took place in 
the parking lot and while walking between the 
school and the parking lot, and defendant was 
not confined to the principal’s office for ques- 
tioning. R.D.S. v. State, 245 S.W.3d 356, 2008 
Tenn. LEXIS 28 (Tenn. Feb. 6, 2008). 

Trial court did not err in denying defendant’s 
motion to suppress, because defendant’s com- 
ments to a jailer after defendant’s arrest and 
during the booking procedure were part of the 
fact-finding process. State v. Culbertson, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 4 
(Tenn. Crim. App. Jan. 7, 2008). 

Defendant was not subjected to custodial 
interrogation because detectives went to defen- 
dant’s home, knocked, identified themselves 
and asked to speak with defendant; she was not 
arrested, she invited the detectives into her 
home, defendant was free to come and go as she 
pleased, and at one point defendant left and 
went and picked her daughter up at school. 
State v. Bass, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 185 (Tenn. Crim. App. Feb. 28, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 769 (Tenn. Oct. 6, 2008). 

Evidence did not preponderate against a trial 
court’s finding that defendant gave a statement 
to a detective in a custodial setting without the 
benefit of a Miranda warning, and therefore, 
the statement should be suppressed. The trial 
court found that the evidence established that 
defendant was ordered to go to the detective’s 
office and that even if the initial discussion 
indicated that the questioning was an internal 
investigation, when the detective gave defen- 
dant what he called a sideways look, it turned 
more accusatory, aimed at convincing defen- 
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dant that the police had sufficient evidence to 
convict him, and defendant was never told that 
he was free to end the conversation and leave. 
State v. Chadwick, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 2385 (Tenn. Crim. App. Mar. 
16, 2010). 

Defendant was not in custody at the time he 
made the statements because he left after all 
three interviews, he came to them on his own 
volition, he evinced a willingness to cooperate, 
and defendant was never confronted with sus- 
picions of guilt or evidence of guilt during the 
interviews. State v. Crawford, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 707 (Tenn. Crim. 
App. Aug. 19, 2013). 


52. ——Application. 

Record failed to support defendant’s claim 
that he was entitled to postconviction relief 
because the first statement given to the inves- 
tigator was gained through a two-stage inter- 
rogation process in violation of defendant’s fifth 
amendment right to be silent, and his sixth 
amendment right to counsel; investigator spe- 
cifically testified that no questioning was done 
and no statements were made by defendant 
prior to his receiving the Miranda warning. 
Ginn v. State, — $.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 638 (Tenn. Crim. App. July 18, 
2008). 


55. —Persons Entitled to Privilege. 

Court did not err by denying defendant’s 
motion to suppress his confession because de- 
fendant was originally a possible witness, he 
transported himself to the police station on his 
own volition, and during his conversation with 
the officers, he admitted that he had been with 
a suspect; at that point, defendant became a 
suspect, rather than a witness, and defendant 
was apprised of his Miranda rights. State v. 
Walker, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 363 (Tenn. Crim. App. May 17, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
949 (Tenn. Sept. 21, 2011). 

In a witness’s mother’s murder trial, the 
court did not abuse its discretion by ordering 
the witness to answer the state’s questions 
because, although the trial court threatened to 
hold the witness in contempt for refusing to 
testify, the court later informed the witness 
that it was possible the state could link him to 
the crime scene, he could refuse to answer the 
state’s questions, and the court would not hold 
him in contempt for doing so. The witness chose 
to testify and never invoked his self-incrimina- 
tion privilege. State v. Whaley, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 468 (Tenn. Crim. 
App. June 23, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 1037 (Tenn. Oct. 18, 
2011). 


56. ——Application. 
There was no authority for inmate’s position 
that he could rely upon U.S. Const. amend. 5 to 
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toll the statute of limitations for filing his 
petition for writ of certiorari challenging ac- 
tions of the prison disciplinary board because 
inmate could not rely upon the fifth amend- 
ment as a valid reason for failing to file a 
petition for writ of certiorari simply because of 
the possibility that a criminal case would be 
filed. Johnson v. Bates, — S.W.3d —, 2008 
Tenn. App. LEXIS 308 (Tenn. Ct. App. May 22, 
2008). 

Defendant’s possession of a controlled sub- 
stance in county jail was voluntary in that after 
being advised of the consequences of bringing 
drugs into the jail, defendant consciously chose 
to ignore the officers’ warnings, choosing in- 
stead to enter the jail in possession of cocaine, 
and defendant’s divulgence to a law enforce- 
ment officer of his possession of the controlled 
substance would not have required him to in- 
criminate himself in criminal activity. State v. 
Carr, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 753 (Tenn. Crim. App. Sept. 26, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
200 (Tenn. Mar. 23, 2009). 


58. —Invocation of Right. 

Because defendant did not unequivocally in- 
voke his right to counsel under the fifth amend- 
ment to the United States Constitution and 
Tenn. Const. art. I, § 9 until he said “get me a 
lawyer” nearly an hour-and-a-half into the po- 
lice questioning, the trial court should not have 
granted the motion to suppress any of the 
statements made prior to that point. State v. 
Turner, 305 S.W.3d 508, 2010 Tenn. LEXIS 148 
(Tenn. Mar. 19, 2010), cert. denied, Turner v. 
Tennessee, 560 U.S. 953, 130 S. Ct. 3396, 177 L. 
Ed. 2d 305, 2010 U.S. LEXIS 4666 (U.S. 2010). 

While Tenn. Const. art. I, § 9 may apply 
more broadly than the Fifth Amendment, U.S. 
Const. amend. V, in some circumstances, a 
suspect’s invocation of his or her right to coun- 
sel is the same under both art. I, § 9 and the 
Fifth Amendment; the state’s highest court 
concludes that the pre-waiver/post-waiver dis- 
tinction drawn in State v. Turner, 305 S.W.3d 
508, 2010 Tenn. LEXIS 148 (Tenn. 2010), has 
been abrogated by Berghuis v. Thompkins, 130 
S. Ct. 2250, 176 L. Ed. 2d 1098, 560 U.S. 370, 
2010 U.S. Lexis 4879 (2010), and that when 
determining whether a suspect has invoked the 
right to counsel guaranteed by the Fifth 
Amendment and art. I, § 9, Tennessee courts 
must apply the Davis standard, regardless of 
the timing of the suspect’s alleged invocation of 
the right. State v. Climer, 400 S.W.3d 537, 2013 
Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 

Detective was not obligated to immediately 
cease questioning defendant as defendant’s 
right to counsel under the Fifth Amendment, 
U.S. Const. amend. V, and Tenn. Const. art. I, 
§ 9 was not unequivocally invoked where dur- 
ing his interrogation, after being advised of his 
Miranda rights, defendant stated: (1) “You 
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mean I can have an appointed lawyer right 


now?”; (2) “I’m scared to (talk to a detective) - 


without an attorney here”; and (3) “I can’t 
afford a lawyer.” State v. Climer, 400 S.W.3d 
537, 2013 Tenn. LEXIS 354 (Tenn. Apr. 19, 
2013). 


64. —Physical Evidence. 

Physical evidence discovered as a result of 
defendant’s statements to a detective that were 
obtained in violation of defendant’s Miranda 
rights under the Fifth Amendment, U.S. Const. 
amend. V, and Tenn. Const. art. I, § 9 did not 
have to be suppressed as: (1) The fruit of the 
poisonous tree doctrine had not been applied as 
a remedy for Miranda violations; (2) The Fifth 
Amendment’s privilege against self-incrimina- 
tion was not implicated by the introduction at 
trial of physical evidence resulting from volun- 
tary statements; and (3) Defendant’s state- 
ments were voluntary, even though the interro- 
gations were lengthy and he was not given a 
blanket, as he was not physically harmed, 
threatened with violence, or threatened with 
the deprivation of food or sleep, and was not 
given a blanket because he had expressed sui- 
cidal thoughts. State v. Climer, 400 S.W.3d 537, 
2013 Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 


69. —Interrogations. 

Trial court issued a blanket order directing 
the business owner not to assert a fifth amend- 
ment privilege as to any question that might be 
asked at the deposition, and such a broad 
prohibition would prohibit the owner from as- 
serting the fifth amendment privilege even 
with respect to potentially incriminating testi- 
mony regarding matters not directly related to 
the events at the business, which was not 
appropriate; therefore, the trial court erred 
when it entered a blanket prohibition against 
the invocation of the fifth amendment privilege, 
but what may have been protected by the fifth 
amendment at the time of the first deposition 
may not now be protected, and the trial court 
did not err in ordering the owner to give a 
second deposition. Floyd v. Prime Succession of 
TN, — 8.W.3d —, 2007 Tenn. App. LEXIS 517 
(Tenn. Ct. App. Aug. 13, 2007). 

Defendant’s convictions for two counts of 
first-degree felony murder and attempted ag- 
gravated robbery were proper, because defen- 
dant’s statement was not taken in violation of 
his right to counsel; also, that statement to 
police was knowingly and voluntarily given. 
State v. Tabb, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 727 (Tenn. Crim. App. Sept. 14, 
2007). 

Statements by detectives that they would tell 
the district attorney if defendant cooperated 
did not compel defendant’s statement to them, 
and such statements did not rise to the level of 
coercive conduct that rendered defendant’s 
statement involuntary and inadmissible. State 
v. Brown, — 8.W.3d —, 2009 Tenn. Crim. App. 
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LEXIS 301 (Tenn. Crim. App. Apr. 20, 2009), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
648 (Tenn. Sept. 28, 2009), dismissed, Brown v. 
Freeman, — F. Supp. 2d —, 2016 U.S. Dist. 
LEXIS 150493 (M.D. Tenn. Oct. 28, 2016). 


70. ——Right to Counsel. 

Defendant was not denied his constitutional 
right to counsel because defendant never re- 
quested an attorney following his arrest or 
suggested that he wished to speak with one in 
the future, and defendant waived any right 
that had attached by signing the waiver after 
receiving the Miranda warnings. State v. 
Downey, 259 S.W.3d 723, 2008 Tenn. LEXIS 
536 (Tenn. Aug. 15, 2008). 

Trial court did not err when it denied defen- 
dant’s motion to suppress the statements he 
made to police during an interview because 
after reviewing the video of the police question- 
ing, the appellate court found that once defen- 
dant proceeded to talk and indicated that he 
did not need an attorney, he waived his right to 
an attorney at that time; moreover, the video 
demonstrated that the police advised defendant 
of all of his rights and made sure that defen- 
dant understood his rights before they asked 
him any questions about the crimes. There was 
no evidence that defendant did not understand 
his rights and there was no evidence that the 
defendant was coerced into waiving his rights; 
therefore, the trial court properly determined 
that defendant did not invoke his right to 
counsel. State v. Akins, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 944 (Tenn. Crim. pee 
Nov. 18, 2009), appeal denied, — S.W.3d — 
2010 Tenn: LEXIS 247 (Tenn. Mar. Lb; 2010). 

Defendant did not unequivocally request an 
attorney during questioning because defen- 
dant’s statement “I think I might need to talk to 
my mama and a lawyer,” was not an unequivo- 
cal request for counsel; an officer also took 
appropriate steps to ensure defendant under- 
stood his rights. State v. Stewart, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 618 (Tenn. Crim. 
App. July 22, 2013), overruled, Harrison v. 
Parris, — F. Supp. 2d —, 2016 U.S. Dist. LEXIS 
154841 (M.D. Tenn. Nov. 8, 2016). 

Because the defense had attacked the police 
investigation as incompetent and incomplete 
throughout the trial, the prosecution’s use of 
the testimony regarding defendant’s request 
for counsel was appropriately limited to rebut- 
ting the defense theory at trial, the prosecution 
did not attempt to create an inference of guilt 
from defendant’s request for counsel or to use 
defendant’s request for counsel to impeach his 
trial testimony, and the trial court provided an 
appropriate instruction limiting the jury’s con- 
sideration of the officer’s mention of defendant’s 
invocation of his right to counsel, the officer’s 
testimony regarding defendant’s invocation of 
his right to counsel did not violate defendant’s 
constitutional rights. State v. Dotson, 450 
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S.W.3d 1, 2014 Tenn. LEXIS 694 (Tenn. Sept. 
30, 2014), cert. denied, Dotson v. Tennessee, 
191 L. Ed. 2d 565, 135 S. Ct. 1535, 575 US. 
906, 2015 U.S. LEXIS 1830 (U.S. 2015). 

Even if the officer’s testimony regarding de- 
fendant’s request for counsel was constitution- 
ally improper, the error was harmless beyond a 
reasonable doubt because the defense had al- 
ready elicited testimony about defendant’s re- 
quest for an attorney during the sergeant’s 
cross-examination, the defense did not object to 
or move to strike the sergeant’s testimony, and 
the officer’s testimony was merely cumulative 
to the proof already elicited by the defense. 
State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 1830 
(U.S. 2015). 

Sergeant’s isolated references to defendant’s 
invocation of his right to counsel were respon- 
sive to the broad questions defense counsel 
posed to the sergeant on cross-examination; 
and, even if the sergeant’s testimony was not 
responsive, the two isolated references to de- 
fendant’s invocation of his right to counsel did 
not violate his constitutional right because the 
prosecution did not make any evidentiary use 
of the testimony or attempt to penalize defen- 
dant for exercising his constitutional right to 
counsel. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


71. —Confession. 

Defendant’s confession was properly admit- 
ted because a sergeant testified that she read 
defendant his rights and obtained his waiver, 
only one statement was admitted into evidence, 
and defendant denied any involvement during 
the first interview; defendant was brought back 
the next morning, re-advised of his rights, 
interviewed again, and gave the statement. 
State v. Scott, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 296 (Tenn. Crim. App. Apr. 20, 
2009). 

Court properly denied defendant’s motion to 
suppress his statement to police because a 
detective’s response to defendant’s statement 
that the police should arrest him so he could 
obtain an attorney was to clarify whether de- 
fendant was invoking his right to counsel; yet 
after making that statement, defendant still 
wanted to take the polygraph exam the next 
day, and he arrived of his own volition and was 
again advised of his rights. Additionally, defen- 
dant was not detained for long periods, and he 
was repeatedly read his constitutional rights, 
and he repeatedly signed forms waiving those 
rights. State v. Bell, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 782 (Tenn. Crim. App. Sept. 
17, 2010), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 112 (Tenn. Feb. 16, 2011). 
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Court properly denied defendant’s motion to 
suppress his statements because defendant 
was not physically abused, there were no 
threats of abuse, and a detective merely telling 
defendant that their conversation was not be- 
ing recorded did not render his statements 
involuntary. Finally, defendant made the sec- 
ond statement post-waiver, and therefore, the 
detective did not have to stop the interview and 
clarify the appellant’s request. State v. Climer, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 914 
(Tenn. Crim. App. Dec. 14, 2011), modified, 400 
S.W.3d 537, 2013 Tenn. LEXIS 354 (Tenn. Apr. 
19;-2D0.1:3); 

Trial court did not err in admitting defen- 
dant’s confession into evidence because defen- 
dant’s request to speak to officers other than 
those conducting the interview did not amount 


to an invocation, ambiguous or unambiguous, 


of his right to remain silent. State v. Dotson, 
450 S.W.3d 1, 2014 Tenn. LEXIS 694 (Tenn. 
Sept. 30, 2014), cert. denied, Dotson v. Tennes- 
see, 191 L. Ed. 2d 565, 1385S. Ct. 1535, 575 U.S. 
906, 2015 U.S. LEXIS 1830 (U.S. 2015). 

Trial court did not err in admitting defen- 
dant’s confession to his mother into evidence at 
trial because defendant initiated the contact 
with his mother by asking to see her after an 
officer had properly ceased the interrogation in 
response to defendant’s invocation of his right 
to counsel; and because defendant’s mother was 
not acting as a state agent as there was no 
evidence at all suggesting that the police 
brought defendant’s mother to see him for the 
purpose of eliciting incriminating statements, 
or that the officers asked, directed, induced, or 
threatened her to obtain information from de- 
fendant; and the officers did not instruct defen- 
dant’s mother on what to say to or ask of 
defendant. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


72. ——Under the Influence of Drugs or 
Alcohol. 

Defendant’s statement to police was volun- 
tary because all three officers who were in- 
volved in the interview testified that defendant 
did not appear to be under the influence of 
alcohol or drugs, a witness testified that defen- 
dant had not ingested drugs before he was 
arrested, and defendant was provided food, 
sodas, and restroom breaks during the inter- 
view; also, defendant was able to provide a 
detailed narrative of the sequence of events 
leading up to the killing. State v. Davis, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 843 
(Tenn. Crim. App. Nov. 5, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 255 (Tenn. Apr. 
7, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 258 (Tenn. Apr. 7, 2008). 


73. ——Voluntariness. 
In defendant’s second degree murder case, 
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defendant’s statements were properly admit- 


ted, because defendant indicated that he under- ~- 


stood his Miranda rights by signing the waiver 
of rights document, by verbal acknowledgment, 
and by signing and initialing his statement; the 
court also noted that there was no indication 
that defendant was threatened or coerced into 
giving a statement, and the evidence indicated 
that defendant was alert, attentive, and coop- 
erative. State v. Houston, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 522 (Tenn. Crim. App. 
June 29, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1052 (Tenn. Nov. 19, 2007). 

In defendant's murder case, defendant’s 
statements to police were voluntary, because 
defendant’s communication skills appeared ad- 
equate and he was capable of reading, writing, 
and comprehension; defendant was advised of 
his constitutional rights and, without coercion 
or force, voluntarily waived his rights and pro- 
vided an inculpatory statement. State v. Banks, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 536 
(Tenn. Crim. App. July 6, 2007), aff'd in part, 
rev'd in part, 271 S.W.3d 90, 2008 Tenn. LEXIS 
963 (Tenn. 2008). 

Defendant’s statement was voluntary, be- 
cause defendant was 45 years old and had 
experience in dealing with police, despite his 
mental disorders he communicated well with 
others, and neither his appearance nor his 
demeanor suggested mental retardation; he 
had demonstrated facility in operating a com- 
puter and caring for his mother and young 
child, and his pretrial statement itself was 
articulate and detailed, as the trial court found. 
State v. Shelton, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 598 (Tenn. Crim. App. July 26, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 930 (Tenn. Oct. 15, 2007), dismissed, 
Shelton v. Sexton, — F. Supp. 2d —, 2013 U.S. 
Dist. LEXIS 140140 (E.D. Tenn. Sept. 30, 
2013). 

Defendant voluntarily waived his Miranda 
rights and gave a voluntary statement, because 
defendant was informed of his rights, he 
waived them in writing, and the court further 
took into consideration defendant’s mental 
state, education, and intelligence in finding 
that defendant’s statement was voluntary. 
State v. Leverston, — S.W.38d —, 2007 Tenn. 
Crim. App. LEXIS 921 (Tenn. Crim. App. Dec. 
3, 2007). 

Defendant’s written statement was not ren- 
dered involuntary by actions of investigating 
officer because officer’s statement that the writ- 
ten confession could not hurt defendant did not 
negate the Miranda warning or require sup- 
pression, when the record failed to establish 
that police exercised any compelling influence 
over defendant or that his statements were 
induced by promises of leniency; defendant had 
already confessed to the crimes, and it was only 
before the written statement that this discus- 
sion of cooperation and leniency took place. 
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State v. Downey, 259 S.W.3d 723, 2008 Tenn. 
LEXIS 536 (Tenn. Aug. 15, 2008). 

Defendant’s written statement was not ren- 
dered involuntary by actions of investigating 
officer because officer’s statement that defen- 
dant’s confession had to be written immediately 
did not make that statement involuntary, when 
defendant never refused to give a statement; 
defendant had already given a verbal account 
of the events, which was videotaped, and when 
asked to write out his statement, he simply 
asked if he could do that later and never told 
officers that he no longer wished to cooperate or 
that he no longer wished to make a statement. 
State v. Downey, 259 S.W.3d 723, 2008 Tenn. 
LEXIS 536 (Tenn. Aug. 15, 2008). 

Defendant’s written statement was not ren- 
dered involuntary by actions of investigating 
officers because while investigating officers did 
not comply with requirements of T.C.A. § 40-7- 
106, the statutory violation did not warrant 
suppression of the statement when defendant’s 
request to make a phone call came after he had 
already made his verbal confession to the in- 
vestigating officers, and their denial of his 
request until after he provided a statement in 
writing, given the totality of the circumstances, 
did not render that written statement the prod- 
uct of police coercion. State v. Downey, 259 
S.W.3d 723, 2008 Tenn. LEXIS 536 (Tenn. Aug. 
15, 2008). 

There was no evidence that religious refer- 
ences had any actual coercive effect on defen- 
dant’s confession because defendant was a high 
school graduate, was actively involved in his 
church, mentioned his religious beliefs as con- 
trary to sexually abusing his daughter, and did 
not exhibit any obvious distress when religion 
was mentioned; also, defendant appeared coop- 
erative, and detectives never raised their 
voices, argued with him, or threatened him. 
State v. Saint, 284 S.W.3d 340, 2008 Tenn. 
Crim. App. LEXIS 714 (Tenn. Crim. App. Sept. 
9, 2008). 

Defendant’s statement to police was know- 
ingly and voluntarily given because trial court 
took into consideration defendant’s mental 
state, education, and intelligence in finding 
that defendant’s statement was knowing and 
voluntary; court also found that the police offi- 
cers used no coercive tactics when interrogat- 
ing defendant and that defendant was advised 
of his Miranda rights. State v. Flannel, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 821 
(Tenn. Crim. App. Oct. 13, 2008), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 205 (Tenn. 
Mar. 23, 2009), writ denied, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 1133 (Tenn. Crim. 
App. Dec. 17, 2014). 

Defendant’s statement was voluntary be- 
cause agents acted within their purview in 
interviewing defendant and his roommate 
separately, although that meant defendant had 
to wait at the sheriffs department, and no 
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testimony suggested that the agent intention- 
ally delayed the interview to elicit an involun- 
tary statement from defendant. Defendant 
signed a waiver of his Miranda rights and gave 
the agents a detailed statement. State v. Virga, 
—§.W.3d —, 2009 Tenn. Crim. App. LEXIS 161 
(Tenn. Crim. App. Mar. 3, 2009), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 448 (Tenn. 
June 15, 2009), dismissed, Virga v. Taylor, — F. 
Supp. 2d —, 2015 U.S. Dist. LEXIS 85629 
(M.D. Tenn. June 30, 2015). 

In defendant’s trial on eight counts of rape of 
a child involving’ sexual contact with a nine- 
year-old girl, the trial court did not err in 
denying defendant’s motion to suppress his 
statement to police on the basis that the state- 
ment was not voluntary because the record 
showed that defendant voluntarily came to the 
police department to give his statement, the 
videotape of the interview showed that he was 
accompanied in the interview room by the vic- 
tim’s aunt, that defendant was not in custody 
but was nevertheless advised of his Miranda 
rights by a detective, that the detective told 
defendant that he was making no promises 
other than that he was not going to arrest 
defendant that day, that the detective indicated 
that he needed defendant’s version of event and 
then related the statement made by the vic- 
tim’s aunt regarding sexual contact she had 
witnessed between defendant and the victim, 
that the detective conceded that there were 
cases in which the victim had been the aggres- 
sor, that the detective asked defendant to in- 
clude in his statement all incidents of oral 
intercourse that had occurred between the two, 
that the detective then took the victim’s aunt 
with him to another room so write her state- 
ment and left defendant alone to write his 
statement, that the detective returned briefly 
to check on defendant’s progress from time to 
time, and that the detective, throughout the 
process, remained cordial, courteous, and non- 
accusatory in his manner. State v. Burgess, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 643 
(Tenn. Crim. App. Aug. 10, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 217 
(Tenn. Jan. 25, 2010). 

Defendant’s confession was properly admit- 
ted because the recorded interview reflected 
that defendant repeatedly assured the officers 
that he wanted to waive his rights and give a 
statement. Furthermore, according to a detec- 
tive’s testimony, defendant initiated the conver- 
sation and neither officer made any promises to 
induce him to talk. State v. Price, — S.W.3d —, 
2010 Tenn. Crim. App. LEXIS 80 (Tenn. Crim. 
App. Feb. 3, 2010), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 607 (Tenn. June 17, 2010). 

Defendant’s confession was voluntary be- 
cause he was advised of his Miranda rights 
repeatedly, he acknowledged and waived those 
rights, although defendant was without trans- 
portation, he was told he was free to leave at 
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any time, he shown that the door was unlocked, 
and he appeared alert and attentive with no 
signs of intoxication or impairment. State v. 
Beason, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. Apr. 15, 2010). 

Defendant’s confession was not the product of 
coercion because an officer read defendant his 
Miranda warnings, allowed defendant to read 
the warnings, and confirmed that he under- 
stood his rights; the officer testified that he 
never made any promises to defendant about 
another case in exchange for his cooperation. 
State v. Porter, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 202 (Tenn. Crim. App. Mar. 14, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 569 (Tenn. May 25, 2011). 

Defendant’s confession was voluntary be- 


-cause an officer estimated that three to five 


hours passed between when defendant smoked 
marijuana and when they began the interview, 
and all of the law enforcement officers who 
testified agreed that defendant did not appear 
to be intoxicated. State v. Malone, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 207 (Tenn. Crim. 
App. Mar. 22, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 717 (Tenn. July 138, 2011). 

In a felony murder case, defendant’s confes- 
sion was not involuntary because, although an 
officer acknowledged that he told defendant he 
could receive a life sentence for a murder con- 
viction, he denied promising defendant he 
would not receive a life sentence if he cooper- 
ated with detectives. Additionally, defendant 
was eighteen years old at the time of the 
interview, he had completed his GED, he could 
read and write, defendant signed the Miranda 
rights form, and said that he did not want an 
attorney. State v. Perry, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 700 (Tenn. Crim. App. 
Sept. 8, 2011), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 48 (Tenn. Jan. 10, 2012). 

Defendant’s statements were voluntary be- 
cause detectives’ religious references and use of 
prayer, although “unnecessary,” did not amount 
to coercion under the totality of the circum- 
stances, which included the defendant’s educa- 
tional level, his waiver of rights, and the fact 
that he had already begun to answer the detec- 
tives’ questions prior to the initiation of the 
prayer. State v. Spencer, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 903 (Tenn. Crim. App. 
Dec. 8, 2011). 

Defendant’s confession was properly admit- 
ted because defendant never asserted his right 
to counsel, the agent did not help defendant 
fabricate his confession, and defendant’s con- 
fession was not coerced by any promises made 
by the agent, and defendant’s failing the poly- 
graph provided strong motive for a confession. 
State v. Carter, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 94 (Tenn. Crim. App. Feb. 14, 
2012). 

Based upon the temporal proximity of defen- 
dant’s illegal detention and defendant’s state- 
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ment, the lack of any intervening factors to 
mitigate the taint of the illegal arrest, and the 
flagrancy and purpose of the officers’ illegal 
conduct, the court erred by failing to suppress 
defendant’s statement. Officers admitted seiz- 
ing defendant with less than probable cause 
because they believed it permissible to do so as 
long as they did not detain him longer than 48 
hours; the unconstitutional 48-hour hold uti- 
lized was the product of a police policy, con- 
demned in the past. State v. Bishop, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 171 (Tenn. 
Crim. App. Mar. 14, 2012), rev’d, 431 S.W.3d 22, 
2014 Tenn. LEXIS 189 (Tenn. Mar. 6, 2014). 

Any purported intoxication on the part of 
defendant did not render his statement invol- 
untary because defendant’s own testimony at 
the suppression hearing was that, in spite of his 
intoxication, he understood his rights, he had 
no problem understanding his rights, and he 
wished to give a statement to the police. State v. 
Eddie, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 405 (Tenn. Crim. App. June 18, 2012). 

Non-structural constitutional error in admit- 
ting defendant’s statements obtained in viola- 
tion of his Miranda rights was not harmless, as 
the issue was not whether the remaining ad- 
missible evidence presented at trial was suffi- 
cient to support defendant’s convictions, but 
whether it appeared beyond a reasonable doubt 
that the error complained of did not contribute 
to the verdict obtained; the State failed to prove 
that the erroneous introduction of the state- 
ments did not contribute to the verdict convict- 
ing defendant of murder and abuse of a corpse 
as defendant’s confession was the foundation 
upon which the remaining circumstantial evi- 
dence rested. State v. Climer, 400 S.W.3d 537, 
2013 Tenn. LEXIS 354 (Tenn. Apr. 19, 2013). 

Defendant’s confession was voluntary be- 
cause the officer testified that defendant was 
confronted with the allegations against him 
only after he was read his Miranda rights, and 
at that time, defendant admitted that he sexu- 
ally abused the victim. State v. Sontay, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 643 
(Tenn. Crim. App. July 31, 2013), appeal de- 
nied, — S.W.3d —, 2013 Tenn. LEXIS 1094 
(Tenn. Dec. 30, 2013). 

In defendant’s death penalty case, defen- 
dant’s confession was voluntary because he was 
twenty-eight years old, he had completed col- 
lege courses, he was familiar with the legal 
system, none of the interviews were prolonged, 
and there was no evidence that defendant was 
physically abused, threatened, or deprived of 
food, sleep, or medical attention. State v. Free- 
land, 451 S.W.3d 791, 2014 Tenn. LEXIS 640 
(Tenn. Sept. 17, 2014), cert. denied, Freeland v. 
Tennessee, 191 L. Ed. 2d 389, 185 S. Ct. 1428, 
574 U.S. 1169, 2015 U.S. LEXIS 1112 (U.S. 
2015). 

Constitutional right against unreasonable 
searches and seizures is substantively different 
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from the constitutional right against compul- 
sory self-incrimination. Because the Burroughs 
test was tailored for the more fragile Fourth 
Amendment rights, the Supreme Court of Ten- 
nessee does not find it appropriate to import the 
test into the realm of the Fifth Amendment or 
Tenn. Const. art. I, § 9. State v. Sanders, 452 
S.W.3d 300, 2014 Tenn. LEXIS 912 (Tenn. Nov. 
10, 2014). 

Defendant’s rights against compelled self- 
incrimination were not violated, and therefore 
the trial court did not err by admitting into 
evidence statements he made to ex-wife on 
October 15 and 16, 2002, where the circum- 
stances did not amount to a police-dominated 
atmosphere, compulsion, or pressure for him to 
make a statement, as he instructed his ex-wife 
to bring a tape-recorder, a note pad, and a pen 
to the meeting and he controlled the tape re- 
cording during the meeting, during which he 
confessed to killing the victims. State v. Willis, 
496 8.W.3d 653, 2016 Tenn. LEXIS 405 (Tenn. 
July 6, 2016), cert. denied, Willis v. Tennessee, 
197 L. Ed. 2d 466, 137 S. Ct. 1224, — U.S. —, 
2017 U.S. LEXIS 1710 (U.S. Mar. 6, 2017). 


75. —Right to Silence. 

Although a detective should not have com- 
mented about defendant’s invocation of his 
right to remain silent, the testimony was not 
deliberately elicited by the state, and the pros- 
ecution made no further reference to the con- 
tested statement. The record reflected that de- 
fense counsel did not request a curative 
instruction, even when specifically given the 
opportunity by the trial court. State v. Black- 
burn, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 563 (Tenn. Crim. App. July 20, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
988 (Tenn. Oct. 19, 2011). 

Officer did not improperly comment upon 
defendant’s invocation of his right to remain 
silent as the officer’s challenged testimony 
merely informed the jury of the circumstances 
that caused him to conduct defendant’s inter- 
view, and defendant’s demeanor during the 
interview. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


76. ——Comment on Failure to Testify. 
In defendant’s murder case, prosecutor did 
not improperly comment on defendant’s deci- 
sion not to testify because the state simply 
intended to argue that defendant generally had 
offered little evidence supporting the self-de- 
fense claims, and insufficient evidence to coun- 
ter the state’s proof of premeditation; state 
suggested not that defendant himself should 
have testified as to his mental state, or that his 
failure to testify was evidence of guilt, but 
simply that he had put on insufficient evidence 
to establish self-defense. State v. Burnett, — 
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S.W.3d —, 2008 Tenn. Crim. App. LEXIS 769 
(Tenn. Crim. App. Oct. 1, 2008), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 215 (Tenn. 
Mar. 23, 2009). 

Trial court correctly sustained the state’s 
objections to the unsworn statements defen- 
dant attempted to interject into his cross-ex- 
amination and informed defendant that the 
proper time for such statements was when he 
took the stand as a witness; the trial court’s 
directions in that regard were a correct state- 
ment of the law since defendant was not per- 
mitted to offer unsworn testimony, regardless 
of his role as counsel in the case. Further, the 
trial court’s statements did not rise to the level 
of improper comment under U.S. Const. amend. 
V and Tenn. Const. art. 1, § 9 on defendant’s 
decision whether to testify, and the record did 
not establish that the statements compelled 
defendant to testify against his wishes; more- 
over, although defendant lamented that he had 
no opportunity to relate to the trial court 
whether or not he had changed his mind about 
testifying, or whether he felt compelled to tes- 
tify, he indeed possessed such an opportunity at 
the hearing on his motion for new trial pursu- 
ant to Tenn. R. Crim. P. 33(c)(1). State v. Lewis, 
—§.W.3d —, 2009 Tenn. Crim. App. LEXIS 952 
(Tenn. Crim. App. Nov. 20, 2009). 

Lead prosecutor’s remark during final closing 
argument at defendant’s murder trial 
amounted to a constitutionally impermissible 
comment upon defendant’s exercise of the con- 
stitutional right to remain silent and not testify 
because the prosecutor walked over to defen- 
dant’s table, gestured towards defendant, and 
declared in a loud voice “Just tell us where you 
were, that’s all we are asking,” and the State of 
Tennessee did not prove that the error was 
harmless. State v. Jackson, 444 S.W.3d 554, 
2014 Tenn. LEXIS 619 (Tenn. Aug. 22, 2014). 

State’s comment during rebuttal closing ar- 
gument that defendant could have cleared up 
what happened when he came to the police 
station, but did not, was not a comment on 
defendant’s right remain silent because the 
purpose of the prosecutor’s statement was to 
highlight the discrepancies between defen- 
dant’s post-arrest confession and admissions 
and his testimony at trial, and not to comment 
upon defendant’s exercise of his constitutional 
rights. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). - 


82. —Civil Proceedings. 

The former provisions in § 67-4-709 requir- 
ing flea market operations and others to collect 
and remit a daily fee is constitutional and was 
not an unconstitutional delegation of taxing 
authority to a private individual, was not a 
discriminatory classification, was not double 
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taxation, did not constitute involuntary servi- 
tude, was not unconstitutionally vague, did not 
constitute the establishment of religion, and 
did not compel the operator to incriminate 
himself. Super Flea Market, Inc. v. Olsen, 677 
S.W.2d 449, 1984 Tenn. LEXIS 941 (Tenn. 
1984). 

Even if two city councilmen had been made 
parties to a civil lawsuit by a concerned resi- 
dent over a development and street closure, 
there could be no proper adverse inference 
drawn against the councilmen for invoking 
their Fifth Amendment privilege in response to 
questions regarding bribery that ultimately 
lacked evidentiary support in the record. Step- 
pach v. Thomas, 346 S.W.3d 488, 2011 Tenn. 
App. LEXIS 91 (Tenn. Ct. App. Feb. 28, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
736 (Tenn. July 15, 2011). 


83. —Waiver. 

Defendant voluntarily waived his Miranda 
rights, because defendant’s cousin was not 
present during the interviews and could not 
have gained access to defendant without the 
officer’s permission, and the officer testified 
that defendant was advised of his rights before 
giving each statement and that he signed the 
advice of rights form and initialed and signed 
the statements; defendant testified that he was 
a high school graduate, could read and write, 
and had signed the advice of rights form and 
the statements. State v. Harris, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 678 (Tenn. Crim. 
App. Aug. 24, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 77 (Tenn. Jan. 28, 2008). 

Defendant knowingly and voluntarily waived 
his Miranda rights, because officers testified 
that defendant read the advice of rights form 
aloud and expressed in his own words his 
understanding that he did not have to make a 
statement unless he wanted to, and defendant 
stated that he was not under the influence of 
drugs and had no mental problems; defendant 
had completed 11th grade, was able to answer 
the questions in a rational manner, and gave a 
coherent account of the crime, his motivation to 
commit the robbery, and the actions he took 
following the crime. State v. Threat, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 626 (Tenn. 
Crim. App. Aug. 8, 2007), cert. denied, Threat v. 
Tennessee, 553 U.S. 1008, 128 S. Ct. 2059, 170 
L. Ed. 2d 800, 2008 U.S. LEXIS 3564 (2008). 

Defendant made a voluntary and knowing 
waiver of his fifth amendment right to remain 
silent, because defendant signed an “affidavit” 
stating that he was not under the influence of 
alcohol, drugs or any other type of intoxicant, 
and defendant was clearly capable of giving the 
officer a chronology of his activities during the 
last three days, which was very specific regard- 
ing dates and times, people he contacted and 
their conversations, and his actions; no medical 
evidence was provided to establish that the 
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ingestion of a one milligram Xanax pill taken at 
8:00 a.m. would incapacitate or cause the per- 
son to still be intoxicated at 2:30 p.m. that 
afternoon. State v. Hart, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 625 (Tenn. Crim. App. 
Aug. 9, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 87 (Tenn. Jan. 28, 2008). 

Juvenile defendant’s statement was volun- 
tary because the was 15 years old, he had 
completed the eighth grade and was enrolled in 
the ninth grade, he had some experience with 
the juvenile court system, defendant’s mother 
was present throughout his interrogation, and 
the detective did not make any promises of 
leniency in exchange for defendant’s waiver of 
rights and statement. State v. Hunter, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 282 
(Tenn. Crim. App. Apr. 20, 2011), appeal denied, 
— §.W.3d —, 2011 Tenn. LEXIS 843 (Tenn. 
Aug. 31, 2011), dismissed, Hunter v. Perry, — F. 
Supp. 2d —, 2019 U.S. Dist. LEXIS 23097 (E.D. 
Tenn. Feb. 13, 2019). 

Following evidence established that defen- 
dant knowingly, intelligently, and voluntarily 
waived his Miranda rights: (1) An officer read 
those rights to him and informed him he could 
stop the interview at any time; (2) Defendant 
then signed the waiver form; (3) He was 26, a 
high school graduate, and had prior encounters 
with law enforcement; (4) He was not intoxi- 
cated, ill, or suffering from a mental disorder; 
and (5) There was no suggestion of abuse or 
threats. State v. Echols, 382 S.W.3d 266, 2012 
Tenn. LEXIS 738 (Tenn. Oct. 10, 2012). 

Defendant’s statements to a detective should 
have been suppressed due to a Miranda viola- 
tion as defendant did not expressly or implicitly 
waive his Miranda right to counsel under the 
Fifth Amendment, U.S. Const. amend. V, and 
Tenn. Const. art. I, § 9 as the totality of the 
circumstances failed to establish that defen- 
dant understood his Miranda right to ap- 
pointed counsel where: (1) He stated he could 
not afford counsel, and was told by the detec- 
tive that he could not have an appointed coun- 
sel right then; (2) Defendant continued speak- 
ing with the detective, but avoided answering 
questions about his mother’s death; and (3) By 
replying that defendant could not at that time 
have an appointed lawyer and by discussing 
the funds defendant had available to hire a 
lawyer, the detective reinforced defendant’s 
confusion about his right to appointed counsel. 
State v. Climer, 400 S.W.3d 537, 2013 Tenn. 
LEXIS 354 (Tenn. Apr. 19, 2013). 

In defendant’s death penalty case, he volun- 
tarily waived his Miranda rights because de- 
fendant signed the rights waiver form before 
each of the four interviews began, and the 
record was devoid of any evidence that defen- 
dant was coerced, threatened, or tricked into 
signing any of the waivers. State v. Freeland, 
451 S.W.3d 791, 2014 Tenn. LEXIS 640 (Tenn. 
Sept. 17, 2014), cert. denied, Freeland v. Ten- 
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nessee, 191 L. Ed. 2d 389, 135 S. Ct. 1428, 574 
U.S. 1169, 2015 U.S. LEXIS 1112 (U.S. 2015). 


85. Due Process. 

T.C.A. § 50-6-204(d)(5) did not violate sub- 
stantive due process because the creation of the 
medical impairment rating process, designed to 
minimize costs and expedite the resolution of 
claims by injured workers, did not qualify as an 
arbitrary, or conscience shocking exercise of the 
legislature’s authority. Mansell v. Bridgestone 
Firestone N. Am. Tire, 417 S.W.3d 393, 2013 
Tenn. LEXIS 645 (Tenn. Aug. 20, 2013). 

Defendant’s right to a fair trial was not 
violated when the prosecutor used the term 
“rape” in closing arguments, it was not so 
inflammatory that it likely affected the out- 
come of the trial given the daughter’s testimony 
that she did not consent to defendant’s sexual 
abuse and defendant’s failure to object at trial. 
State v. Hawkins, 519 S.W.3d 1, 2017 Tenn. 
LEXIS 272 (Tenn. May 1, 2017). 


88. —Procedural Due Process. 

Prisoner’s due process rights were not vio- 
lated where none of the penalties imposed by 
the disciplinary board involved a deprivation of 
a constitutionally protected right; the record 
showed that the prisoner was notified of the 
charges against him, that he was given time to 
prepare and respond to those charges, and that 
an inmate legal advisor assisted him in that 
process. Keen v. Tenn. Dep’t of Corr., — S.W.3d 
—, 2008 Tenn. App. LEXIS 101 (Tenn. Ct. App. 
Feb. 25, 2008). 

Knoxville, Tenn., City Code § 17-210 did not 
make the driver of the vehicle liable, but rather 
it was the owner of the vehicle who was respon- 
sible for a red light violation, regardless of who 
actually was driving, and the city had to prove 
its case regardless of whether the owner testi- 
fied or filed an affidavit; simply because vehicle 
owners were permitted to shift liability by 
establishing someone else was in control of 
their vehicle at the time of the violation did not 
amount to a fifth amendment violation. City of 
Knoxville v. Brown, 284 S.W.3d 330, 2008 Tenn. 
App. LEXIS 436 (Tenn. Ct. App. July 30, 2008), 
rehearing denied, — S.W.3d —, 2008 Tenn. 
App. LEXIS 813 (Tenn. Ct. App. Aug. 22, 2008), 
appeal denied, — 8.W.3d —, 2009 Tenn. LEXIS 
193 (Tenn. Feb. 17, 2009). 

Knoxville, Tenn., City Code § 17-210 made 
the owner of the vehicle responsible for a red 
light violation regardless of who was driving 
the vehicle, and at all times the city had the 
burden of proving every element of its case 
regardless of who was driving the vehicle; since 
the city at all times had to establish the neces- 
sary elements of its case by the requisite bur- 
den of proof, City Code § 17-210 did not violate 
the owner’s due process rights. City of Knox- 
ville v. Brown, 284 S.W.3d 330, 2008 Tenn. App. 
LEXIS 486 (Tenn. Ct. App. July 30, 2008), 
rehearing denied, — S.W.3d —, 2008 Tenn. 
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App. LEXIS 813 (Tenn. Ct. App. Aug. 22, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
193 (Tenn. Feb. 17, 2009). 

T.C.A. § 50-6-204(d)(5) did not violate proce- 
dural due process because the statute did not 
create a permanently irrebuttable presump- 
tion. Mansell v. Bridgestone Firestone N. Am. 
Tire, 417 S.W.3d 393, 2013 Tenn. LEXIS 645 
(Tenn. Aug. 20, 20138). 

Civil forfeiture of defendant’s house was in- 
appropriate because the evidence preponder- 
ated against the trial court’s findings that the 
State of Tennessee filed a forfeiture warrant 
and a notice of seizure and forfeiture of convey- 
ances in accordance with the statutory require- 
ments, that the State filed its petition for for- 
feiture in compliance with the requirements, 
and that the State did not comply with the 
statutory procedural requirements in the forfei- 
ture proceeding. State v. Sprunger, 458 S.W.3d 
482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 9, 
2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


97. —Professions. 

The Uniform Administrative Procedures Act 
(UAPA), T.C.A. § 4-5-101 et. seq., provides for 
procedural safeguards in contested medical li- 
cense revocation cases, and UAPA procedure 
scrupulously protects the fundamental right of 
notice and opportunity to be heard. The doctor 
had not alleged that he was not provided either 
sufficient notice of the charges against him, or 
an opportunity to be heard, and from the ap- 
pellate court’s review of the record, it appeared 
that a contested hearing was set when the 
doctor appealed from the administrative 
judge’s decision and was stayed pursuant to his 
request; accordingly, the appellate court did not 
find that due process under U.S. Const. amend. 
V & IV and Tenn. Const. art 1, § 8 required 
dismissal of the action since the doctor had 
been afforded due process by being given proper 
notice of the charges and an opportunity to be 
heard, where he may present evidence of the 
alleged settlement agreements and evidence 
disputing the substantive allegations. Hardy v. 
State, — S.W.3d —, 2010 Tenn. App. LEXIS 23 
(Tenn. Ct. App. Jan. 19, 2010), appeal denied, 
— 8.W.3d —, 2010 Tenn. LEXIS 772 (Tenn. 
Aug. 25, 2010), cert. denied, Hardy v. Tenn. 
Dep’t of Health, 179 L. Ed. 2d 500, 131 S. Ct. 
1603, 79 U.S.L.W. 3512, 2011 U.S. LEXIS 1953 
(U.S. 2011). 

Attorney was provided with the procedural 
rights listed in the rules, as he was given 
adequate notice of the disciplinary charges 
against him, had the opportunity to be repre- 
sented by an attorney of his choosing, was able 
to cross-examine witnesses called against him, 
and had been given and fully utilized his oppor- 
tunity to respond, and there were no procedural 
errors; he received due process throughout his 
disciplinary proceedings. Mabry v. Bd. of Prof] 
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Responsibility, 458 S.W.3d 900, 2014 Tenn. 
LEXIS 1046 (Tenn. Dec. 30, 2014). 


103. —Criminal Matters. 

Nothing in the record demonstrated that the 
bureau of investigation did anything other than 
follow the dictates of T.C.A. § 40-39-207(g), 
which was an appropriate means to determine 
which offenders were eligible for removal from 
the sexual offender registry, in its handling of 
resident’s application for removal. Strain v. 
Tennessee Bureau of Investigation, — S.W.3d 
—, 2009 Tenn. App. LEXIS 14 (Tenn. Ct. App. 
Jan. 20, 2009). 


104. 


105. ———Plea Agreements. 

In entering a guilty plea to aggravated child 
abuse, the post-conviction petitioner did not 
receive ineffective assistance of counsel be- 
cause the plea forms, the plea itself, and coun- 
sel’s testimony all indicated that the petitioner 
knew what he was doing and that he volun- 
tarily gave up his constitutional rights, and 
nothing in the transcript suggested that the 
petitioner’s plea was the product of ignorance, 
incomprehension, coercion, terror, induce- 
ments, or subtle or blatant threats; therefore, 
petitioner failed to show that his guilty plea 
was not knowingly, voluntarily, and intelli- 
gently entered. Adams v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 157 (Tenn. Crim. 
App. Feb. 21, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 431 (Tenn. June 238, 
2008). 

Plea was not unknowing and involuntary 
under the Due Process Clause; the trial court’s 
failure to comply with Tenn. R. Crim. P. 
11(b)(1)(J) was harmless beyond a reasonable 
doubt because the petitioner was aware his 
guilty plea would result in his deportation and 
could adversely affect his ability to return le- 
gally to United States. Garcia v. State, 425 
S.W.3d 248, 2013 Tenn. LEXIS 1012 (Tenn. Dec. 
23;:2018). 


106. ——Identifications. 

Identification of defendant from a photo 
lineup was not unduly suggestive, because the 
array depicted six males of similar age with 
similar facial characteristics, hair color and 
hair length, and the hairstyles of the men in the 
array were similar enough that no one man 
stood out merely because of a distinctive hair- 
style; the victim had plenty of time to view 
defendant during the robbery and defendant’s 
face was unmasked. State v. Martin, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 588 (Tenn. 
Crim. App. July 24, 2007). 


109. 


110. ———Delayed Prosecution. 
In a murder case, defendant’s due process 
rights were not violated by a preindictment 
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delay of 10 years because there was no proof 
that a deceased witness had any information 
‘that was critical to the defense that was not 
explored in his sworn testimony at the prelimi- 
nary hearing, and there was no proof that the 
DNA evidence was cross-contaminated or that 
the handling or degradation of that evidence 
led to false positive results. The defense was 
allowed to cross-examine the witnesses about 
the concerns of cross-contamination, tamper- 
ing, and invalid results, and defendant did not 
show that any witness had memory loss that 
prejudiced the development of an alibi defense. 
State v. Crump, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 18, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 546 (Tenn. Aug. 24, 2009). 


113. ——Discovery. 

In defendant’s death penalty case, the trial 
court properly concluded that no Brady viola- 
tion occurred, because the memorandum was 
not exculpatory in nature; to the limited extent 
that the memorandum could be read to contain 
information favorable to defendant, he did not 
show that the favorable evidence could reason- 
ably have been taken to put the whole case in 
such a different light as to undermine confi- 
dence in the verdict. Dellinger v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 682 
(Tenn. Crim. App. Aug. 28, 2007), rehearing 
denied, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Oct. 12, 2007). 

Defendant provided no proof of any undis- 
closed evidence by the state, its suppression by 
the state, or how he was prejudiced; accord- 
ingly, the record supported the post-conviction 
court’s finding that no violation of the petition- 
er’s due process rights occurred. Miller v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 189 
(Tenn. Crim. App. Feb. 25, 2008). 


114, ——Counsel. 

Defendant did not prove ineffective assis- 
tance of counsel where, to obtain a conviction 
for felony murder, the state had to prove the 
underlying felony, not convict defendant of the 
robbery, and thus a double jeopardy bar to 
convicting defendant of robbery did not prohibit 
the state from offering evidence of the robbery 
to support a felony murder conviction; defen- 
dant did not show by clear and convincing 
evidence that counsel’s failure to litigate the 
motion to dismiss was prejudicial. Moore v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 524 (Tenn. Crim. App. July 2, 2007), 
rehearing denied, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 594 (Tenn. Crim. App. July 
18, 2007), review or rehearing denied, — 
S.W.3d —, 2007 Tenn. LEXIS 1037 (Tenn. Nov. 
19, 2007). 


116. ——Trial. 


118. ———Evidence. 
Defendant’s dual attempted rape and aggra- 
vated kidnapping convictions violated due pro- 
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cess, because the struggle and resulting deten- 
tion was essentially incidental to the attempt to 
rape where the attack lasted only ten to 
twenty-five seconds and consisted of only a 
brief struggle between the victim and defen- 
dant. State v. Coburn, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 623 (Tenn. Crim. App. Aug. 
9, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 764 (Tenn. Oct. 6, 2008). 


119. ———Right to Testify. 

Counsel was not ineffective for failing to fully 
explain the ramifications of defendant’s deci- 
sion not to testify, because at an in camera 
hearing, counsel advised defendant that she 
had an absolute right not to testify, that if she 
chose not to testify the court would tell the jury 
that they could not use that fact against her, 
and that she also had a right to testify on her 
own behalf. Dodd v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Oct. 10, 2007). 

In the sentencing phase of defendant’s capi- 
tal murder case, he was not denied his right to 
testify because defendant professed complete 
awareness of his right to testify and acknowl- 
edged that his decision not to do so was his 
personal desire; he also admitted that he had 
discussed his right to testify throughout the 
trial with his two attorneys and had made his 
choice by the time of his sentencing hearing. 
State v. Rimmer, 250 S.W.3d 12, 2008 Tenn. 
LEXIS 108 (Tenn. Feb. 20, 2008), rehearing 
denied, — S.W.3d —, 2008 Tenn. LEXIS 203 
(Tenn. Mar. 26, 2008), cert. denied, Rimmer v. 
Tennessee, 555 U.S. 852, 129 S. Ct. 111, 172 L. 
Ed. 2d 88, 77 U.S.L.W. 3200, 2008 U.S. LEXIS 
6756 (U.S. 2008). 

In a death penalty case, defendant’s waiver of 
his constitutional right to testify was volun- 
tarily, knowingly, and intelligently made be- 
cause defendant was informed that he had a 
right to testify as well as not to do so. There was 
no indication in the record that defendant 
failed to understand the consequences of his 
decision not to testify; defendant took the stand 
and was questioned by defense counsel regard- 
ing his decision to testify on his own behalf. 
State v. Odom, — S.W.3d —, 2010 Tenn. Crim. 
App. LEXIS 223 (Tenn. Crim. App. Mar. 4, 
2010). 

Hearing Panel of the Board of Professional 
Responsibility did not interfere with or hinder 
a lawyer from intelligently deciding whether to 
testify because in its written ruling, the Hear- 
ing Panel expressly declined to draw an ad- 
verse inference against the lawyer for his invo- 
cation of the right against self-incrimination 
and explicitly based its decision on the evidence 
presented at the hearing. Bd. of Prof] Respon- 
sibility of the Supreme Court of Tenn. v. Jus- 
tice, 577 S.W.3d 908, 2019 Tenn. LEXIS 288 
(Tenn. July 2, 2019), cert. denied, 206 L. Ed. 2d 
187, 140 S. Ct. 1212, — U.S. —, 2020 US. 
LEXIS 944 (U.S. Feb. 24, 2020). 
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122. ———Fair Trial. 

Defendant’s due process right to a fair trial 
was not violated by perjured trial testimony of 
his brother, because defendant did not show 
that his brother’s revised testimony could have 
led the jury to find differently; the testimony 
was in direct opposition to the testimonies of 
eyewitnesses, both of whom identified defen- 
dant at the crime scene. Johnson v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 577 
(Tenn. Crim. App. July 18, 2007). 

Defendant’s conviction for first-degree mur- 
der was appropriate, because he failed to show 
that his due process rights were violated since 
the record contained little evidence to support 
his contention that the jurors actually saw him 
wearing handcuffs; also, what evidence did 
exist revealed that the jury was not unduly 
prejudiced by the sight of defendant in hand- 
cuffs. State v. Ordway, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 604 (Tenn. Crim. App. July 
27, 2007), cert. denied, Ordway v. Tennessee, 
170 L. Ed. 2d 764, 128 S. Ct. 1894, 552 U.S. 
1321, 2008 U.S. LEXIS 3131 (2008). 

Trial court did not err in denying defendant’s 
motion to prohibit spectators from wearing but- 
tons displaying photos of the victims taken 
before their deaths, as they were only worn by 
immediate family and could not be worn during 
testimony, and thus, were not so inherently 
prejudicial as to post an unacceptable threat as 
to defendant’s right to a fair trial by an impar- 
tial jury. State v. Davidson, 509 S.W.3d 156, 
2016 Tenn. LEXIS 913 (Tenn. Dec. 19, 2016), 
cert. denied, Davidson v. Tennessee, 199 L. Ed. 
2d 66, 188 S. Ct. 105, 2017 U.S. LEXIS 5551 
(U.S, Oct.:2,:2017). 


126. ——Post-Conviction Relief. 

Appellate court rejected defendant’s argu- 
ment that there was no statute of limitations 
for claims based upon newly discovered evi- 
dence, as it was beyond question that the Post- 
Conviction Procedure Act, T.C.A. § 40-30-101 
et seq., provided a one-year statute of limita- 
tions with only three statutory exceptions, and 
among those exceptions there was no provision 
for newly discovered evidence claims other 
than new scientific evidence; judicially recog- 
nized due process exception does not provide 
the potential for endless litigation of claims. 
Draper v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 948 (Tenn. Crim. App. Dec. 5, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 459 (Tenn. May 4, 2009). 

Prisoner’s case did not warrant due process 
tolling of the post-conviction statute of limita- 
tions because he did not diligently pursue his 
rights when he did not file his petition in the 
intervening years after his discovery of the 
undisclosed sentence. Bush v. State, 428 S.W.3d 
1, 2014 Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 


128. ——Parole or Probation Revoca- 
tion. 


Dismissal of the inmate’s suit asserting that 
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T.C.A. § 40-28-123 violated his constitutional 
rights was affirmed, because Tennessee did not 
recognize a constitutional right to early release; 
thus, the inmate could not show that he had 
suffered a deprivation of a liberty interest or 
that he was entitled to any procedural due 
process in the Tennessee department of correc- 
tion’s revocation of his release eligibility date, 
and the inmate failed to provide any evidence 
or cite any authorities in support of his conten- 
tion that his equal protection rights were vio- 
lated in any way. McMahan v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2007 Tenn. App. LEXIS 478 
(Tenn. Ct. App. July 26, 2007), appeal dis- 
missed, McMahan v. White, — S.W.3d —, 2007 
Tenn. LEXIS 1095 (Tenn. Nov. 26, 2007), appeal 
denied, McMahan v. White, — S.W.3d —, 2008 
Tenn. LEXIS 57 (Tenn. Feb. 4, 2008). 

Pursuant to Tenn. R. Crim. P. 35 and T.C.A. 
§ 40-35-311, defendant was entitled to a new 
sentencing hearing as trial judge did not en- 
gage in its own deliberation of the proper dis- 
position of the case; procedure followed was 
outside the statutory procedure and authority 
of the judge and deprived defendant of due 
process. State v. Stewart, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 784 (Tenn. Crim. App. 
Oct. 6, 2008). 


130. Takings. 
135. —Public Use. 


136. ——Easements. 

Easement at issue was for a public use where 
the proposed sewer line, once completed, would 
become the property of the Metropolitan Gov- 
ernment of Nashville and Davidson County 
(Metro), thereby expanding its sewer infra- 
structure and providing sewer service to a 
group of Metro residents. Metro. Gov’t of Nash- 
ville & Davidson County v. Allen Family Trust, 
— §.W.3d —, 2009 Tenn. App. LEXIS 297 
(Tenn. Ct. App. Mar. 27, 2009). 


148. —Regulatory Takings. 

Tennessee department of transportation did 
not violate U.S. Const. Amend. 5, Tenn. Const. 
art, 1° §' "or "renn. Const." art. T.°S 21 
denying billboard permit at owner’s new loca- 
tion; decision being reviewed was the denial of 
a permit for a sign at the new location and 
there was no basis in owner’s takings argument 
for reversing that decision. Universal Outdoor, 
Inc. v. Tennessee DOT, — S.W.3d —, 2008 Tenn. 
App. LEXIS 558 (Tenn. Ct. App. Sept. 24, 2008). 

Given the textual similarities between the 
federal Takings Clause and Tenn. Const. Art. I, 
§ 21, the lack of any historical basis indicating 
that it should be viewed as less protective of 
private property rights than the federal Tak- 
ings Clause, and the widespread adoption of 
federal regulatory takings jurisprudence by 
other state courts, Tenn. Const. Art. I, § 21 
encompasses regulatory takings to the same 


43 AMENDMENTS 


extent as the Takings Clause of the Fifth 
Amendment to the United States Constitution. 
Phillips v. Montgomery County, 442 S.W.3d 
233, 2014 Tenn. LEXIS 612 (Tenn. Aug. 18, 
2014). 


149. Sex Offenses. 

Supreme court overrules State v. Barney, 986 
S.W.2d 545, 1999 Tenn. LEXIS 65 (Tenn. 1999), 
based on its reliance on a due process analysis; 
the propriety of multiple convictions of sexual 
offenses arising from an allegedly single sexual 
assault must be analyzed under principles of 
double jeopardy. State v. Itzol-Deleon, 537 
S.W.3d 484, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25,2017). 

Case involved a multiple description claim 
because defendant was convicted of violating 
two different statutes, the statute proscribing 
aggravated sexual battery and the statute pro- 
scribing rape of a child. State v. Itzol-Deleon, 
537 S.W.3d 434, 2017 Tenn. LEXIS 477 (Tenn. 
Aug. 25, 2017). 

Although the inquiry required under unit-of- 
prosecution cases is somewhat different than 
that required for multiple description cases, 
reference to such cases is helpful to a determi- 
nation of whether a defendant accused of vio- 
lating two different sexual assault statutes 
committed only a single act or transaction. 
State v. Itzol-Deleon, 537 S.W.3d 434, 2017 
Tenn. LEXIS 477 (Tenn. Aug. 25, 2017). 

The following list of non-exclusive factors 
may be taken into consideration when, in a 
multiple description case involving a single 
victim, the defendant claims that his or her 
multiple convictions arise from the same act or 
transaction: (1) The nature of the defendant’s 
actions that are alleged to be in violation of the 
various statutes (“the defendant’s actions”). (2) 
The temporal proximity between the defen- 
dant’s actions. (3) The spatial proximity of the 
physical locations in which the defendant’s ac- 
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tions took place. (4) Whether the defendant’s 
actions contacted different intimate areas of 
the victim’s body and the degree of proximity of 
those areas to each other. (5) Whether the 
defendant’s contact with different intimate ar- 
eas of the victim’s body was deliberate or 
merely incidental to facilitating contact with 
another intimate area. (6) Whether the defen- 
dant deliberately used different parts of his or 
her body (or objects) to assault the victim 
sexually. (7) Whether the defendant’s assault 
was interrupted by some event, giving him or 
her an opportunity to either cease his or her 
assault or re-form a subsequent intent to com- 
mit a subsequent assault.State v. Itzol-Deleon, 
537 S.W.3d 434, 2017 Tenn. LEXIS 477 (Tenn. 
Aug. 25, 2017). 


150. —Involving Minors. 

Court of criminal appeals did not err by 
ordering the merger of defendant’s convictions 
for attempt to commit aggravated sexual bat- 
tery and rape of a child because attempt to 
commit aggravated sexual battery was a lesser- 
included offense of rape of a child, and the dual 
convictions violated double jeopardy; the appro- 
priate remedy for the double jeopardy violation 
was the merger of the lesser offense into the 
greater offense. State v. Itzol-Deleon, 537 
S.W.3d 434, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 

Defendant’s convictions for attempt to com- 
mit aggravated sexual battery and rape of a 
child arose out of the same act or transaction 
because the contact between defendant’s penis 
and the victim’s buttocks and genitals occurred 
simultaneously and with no change in position; 
defendant’s touching of the victim’s buttocks 
with his penis was not an act independent of his 
rape of her genital area but, rather, was merely 
incidental to the genital penetration. State v. 
Itzol-Deleon, 537 S.W.3d 4384, 2017 Tenn. 
LEXIS 477 (Tenn. Aug. 25, 2017). 
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11. Trial by Jury. 


12. —Due Process. 
In defendant’s murder case, the trial court’s 
exclusion of the victim’s statements to the po- 


lice did not infringe upon defendant’s due pro- 
cess right to present a defense because defen- 
dant presented evidence supporting his 
theories that the victim’s girlfriend threatened 
the victim before killing him and that the 
victim was afraid of his girlfriend. Additionally, 
the victim’s statements to police did not bear 
sufficient indicia of reliability, as the victim was 
unavailable to testify regarding his motive for 
making the statements and there was nothing 
evident from the circumstances surrounding 
the statement to support the statement’s reli- 
ability. State v. Aldridge, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
June 5, 2009). 

In a murder case, defendant’s due process 
right to present a defense was not violated by 
exclusion of a purported marriage certificate 
between the victim and his girlfriend because 
the girlfriend admitted that she and the victim 
were not married, and defendant was able to 
further attack the girlfriend’s credibility 
through the testimony of a pastor, the pur- 
ported officiant at the alleged wedding cer- 
emony, who said that he never officiated at any 
ceremony between the victim and the girl- 
friend. State v. Aldridge, — S.W.38d —, 2009 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
June 5, 2009). 

Trial court did not err in denying defendant’s 
motion to prohibit spectators from wearing but- 
tons displaying photos of the victims taken 
before their deaths, as they were only worn by 
immediate family and could not be worn during 
testimony, and thus, were not so inherently 
prejudicial as to post an unacceptable threat as 
to defendant’s right to a fair trial by an impar- 
tial jury. State v. Davidson, 509 S.W.3d 156, 
2016 Tenn. LEXIS 913 (Tenn. Dec. 19, 2016), 
cert. denied, Davidson v. Tennessee, 199 L. Ed. 
2d 66, 138 S. Ct. 105, 2017 U.S. LEXIS 5551 
(U.S. Oct. 2, 2017). 


13. —Composition. 

Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because he failed to 
carry his burden of establishing a prima facie 
case of a violation of the fair cross-section 
requirement contained in U.S. Const. amend. 
VI. The exclusion of persons age 75 or older was 
not of constitutional import for purposes of the 
fair cross-section requirement; defendant failed 
to make out a prima facie case that the number 
of African-Americans included on the county’s 
jury venires was not fair and reasonable in 
relation to the number of such persons in the 
community; and defendant failed to make out a 
prima facie case that the under-representation 
of Hispanics on the jury venire was due to the 
systematic exclusion of that group from the 
jury selection process. State v. Hester, 324 
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S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 
2010), cert. denied, Hester v. Tennessee, 179 L. 
Ed. 2d 896, 563 U.S. 939, 1381 S. Ct. 2096, 2011 
U.S. LEXIS 3140 (U.S. 2011), superseded by 
statute as stated in, State v. Wilson, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 126 (Tenn. 
Crim. App. Feb. 13, 2013). 


17. —Impartiality. 

Defendant’s right to a fair trial was not 
violated by juror misconduct because the record 
did not show that one juror actually received 
extraneous prejudicial information from out- 
side contact, and regardless of whether partial- 
ity existed, the juror was removed from the jury 
prior to jury deliberations. Additionally, the 
second juror did not become aware that defen- 
dant had previously passed a forged check at 
her husband’s business until after his trial. 
State v. Gunter, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 440 (Tenn. Crim. App. June 12, 
2009). 

Continued deliberations of the jury did not 
violate defendant’s constitutional right to a 
jury trial because the trial court properly 
brought the juror in to question him regarding 
any bias or prejudice, the court determined that 
the juror did not have a bias either towards or 
against defendant, but rather was having a 
personal crisis of conscience. There was not a 
violation of the constitutional right to a trial by 
jury because the same twelve jurors that began 
deliberations ultimately made the determina- 
tion of defendant’s guilt. State v. Milam, — 
S.W.3d —, 2010 Tenn. Crim. App. LEXIS 199 
(Tenn. Crim. App. Mar. 3, 2010), appeal denied, 
— §.W.3d —, 2010 Tenn. LEXIS 771 (Tenn. 
Aug. 26, 2010). 

In defendant’s death penalty case, the court 
did not err in dismissing a juror because the 
trial judge personally observed the juror’s 
physical responses to the questions presented. 
An assessment of the juror’s ability to adhere to 
her oath made by the trial court, based upon 
not only the answers to questions posed by 
counsel but also nonverbal responses, was owed 
deference; the record did not convincingly es- 
tablish that the juror at issue would have been 
able to follow the requirements of law. State v. 
Odom, 336 S.W.3d 541, 2011 Tenn. LEXIS 192 
(Tenn. Mar. 3, 2011), cert. denied, Odom v. 
Tennessee, 132 S. Ct. 397, 181 L. Ed. 2d 255, 
2011 U.S. LEXIS 7329 (U.S. 2011). 

Court did not err by dismissing a potential 
juror for cause and failing to dismiss another 
juror for cause because the first juror stated 
that she might have trouble sitting in judgment 
of defendant, and it was within the trial court’s 
discretion to disqualify her from the panel. 
Regarding the other juror, although his an- 
swers during voir dire demonstrated that he 
was frustrated by the repeated burglaries of his 
home and that he did not believe the police 
were going to help him, he never said he be- 
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lieved people arrested for burglaries in general 
were probably guilty. State v. Graves, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 91 (Tenn. 
Crim. App. Feb. 8, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 508 (Tenn. May 
27¢2014)s 


19. —Instructions. 

Trial court’s instructions during the penalty 
phase provided a correct statement of the law 
because the court clearly and repeatedly in- 
structed the jury that it could consider any 
mitigating circumstance raised by the evi- 
dence, but only those aggravating circum- 
stances proven beyond a reasonable doubt. Ad- 
ditionally, the court made it clear that jury 
unanimity was not required with regard to the 
mitigating circumstances in sentencing defen- 
dant to life without the possibility of parole. 
State v. Hancock, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 1115 (Tenn. Crim. App. Dec. 
12, 2014), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 392 (Tenn. May 15, 2015). 

Trial court properly instructed the jury on 
the law of criminal responsibility because the 
evidence adduced at trial established that de- 
fendant assumed the role of the victim’s father; 
defendant’s name was listed in the father’s 
portion of the victim’s school enrollment form, 
defendant was present for school drop off and 
pick up, and he undertook the discipline of the 
victim by spanking him. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 2386 (Tenn. 
Mar. 26, 2020). 


21. —Sentencing. 

Tennessee Criminal Sentencing Reform Act 
of 1989, T.C.A. § 40-35-101 et seq., fails to 
satisfy U.S. Const. Amend. 6 insofar as it allows 
a presumptive sentence to be enhanced based 
on judicially determined facts; therefore, the 
judicial imposition of the aggravating factors 
under T.C.A. § 40-35-114(2), (9) violates the 
sixth amendment because a trial court could 
not have imposed the maximum sentence with- 
out the finding of aggravating factors. State v. 
Gomez, 239 S.W.3d 733, 2007 Tenn. LEXIS 884 
(Tenn. Oct. 9, 2007). 

Cunningham-Blakely precedents apply to 
Tennessee’s pre-2005 sentencing scheme and 
require that enhancement factors other than 
prior convictions be found by a jury or specifi- 
cally admitted by the defendant. State v. Hous- 
ton, — S.W.3d —, 2007 Tenn. Crim. App. LEXIS 
522 (Tenn. Crim. App. June 29, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 1052 
(Tenn. Nov. 19, 2007). 

Defendant was sentenced as a career of- 
fender following his convictions for aggravated 
burglary, theft, and a misdemeanor weapons 
charge; the classification as a career offender 
did not violate the sixth amendment, because 
the status was based solely on defendant’s prior 
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convictions. Kenner v. Bell, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 735 (Tenn. Crim. App. 
Sept. 13, 2007), appeal denied, Kenner v. State, 
— §.W.3d —, 2008 Tenn. LEXIS 51 (Tenn. Jan. 
28, 2008). 

In a rape of a child case, the trial court 
violated defendant’s sixth amendment rights in 
applying enhancement factors inT.C.A§ 40-35- 
114 to the sentence, because any evidence that 
was necessary to justify application of the en- 
hancement factors was not found by the jury 
beyond a reasonable doubt. State v. Higgins, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 763 
(Tenn. Crim. App. Sept. 27, 2007). 

Trial court’s decision whether to impose con- 
secutive sentences does not involve the facts 
“necessary to constitute a statutory offense” 
and therefore does not deny a defendant the 
fundamental rights he is afforded under the 
sixth and fourteenth amendments; the manner 
of service of the sentence imposed when a trial 
court decides whether to impose consecutive 
sentences does not usurp the jury’s factfinding 
powers or offend the defendant’s due process 
rights. State v. Higgins, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 763 (Tenn. Crim. App. 
Sept. 27, 2007). 

In defendant’s aggravated robbery case, al- 
though the court erred by finding at sentencing 
that defendant was a leader in the commission 
of the offense, the error was not plain; defen- 
dant’s sentence was justified on the basis of his 
criminal history, including convictions for ag- 
gravated robbery and possession of a controlled 
substance, and defendant committed at least 
four crimes as a juvenile. State v. Bush, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 893 
(Tenn. Crim. App. Nov. 29, 2007). 

Court erred in applying several sentence en- 
hancement factors that violated defendant’s 
sixth amendment rights as defined by Apprendi 
and Blakely and because the remaining en- 
hancement factor for prior criminal convictions 
was based upon two or three misdemeanor 
convictions; the error was not harmless beyond 
a reasonable doubt. State v. Partin, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 900 (Tenn. 
Crim. App. Nov. 30, 2007), rehearing denied, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 29 
(Tenn. Crim. App. Jan. 16, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 473 
(Tenn. June 23, 2008). 

In defendant’s aggravated rape case, al- 
though the trial court improperly applied the 
position of trust enhancement factor to defen- 
dant’s sentence, because the nature of the rela- 
tionship between defendant and the victim was 
not found by the jury beyond a reasonable 
doubt, the error was harmless; the record was 
clear that defendant’s previous history of crimi- 
nal convictions supported the enhancement of 
his sentence. State v. Jones, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 924 (Tenn. Crim. App. 
Dec. 3, 2007). 
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Nothing in federal case law interpreting the 
sixth amendment expanded an inmate’s right’s 
under Tennessee’s habeas corpus procedure to 
attack a judgment that was merely voidable on 
its face. Meeks v. Bell, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 962 (Tenn. Crim. App. Nov. 
13, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 215 (Tenn. Apr. 7, 2008), cert. 
denied, 555 U.S. 1104, 129 S. Ct. 899, 173 L. 
Ed. 2d 117, 77 U.S.L.W. 3396, 2009 U.S. LEXIS 
444 (U.S. 2009). 

Apprendi rule and its progeny did not affect 
the trial court’s ability to find facts essential to 
justify consecutive sentencing. Meeks v. Bell, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 13, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 215 
(Tenn. Apr. 7, 2008), cert. denied, 555 U.S. 1104, 
129 8. Ct. 899, 173 L. Ed. 2d 117, 77 U.S.L.W- 
3396, 2009 U.S. LEXIS 444 (U.S. 2009). 

Inmate’s claim that the sentences imposed on 
his aggravated robbery and aggravated bur- 
glary convictions violated the Apprendi rule 
failed as that case law was not given retroactive 
application in cases such as the inmate’s, which 
were collateral attacks upon final judgments of 
conviction. Meeks v. Bell, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 962 (Tenn. Crim. App. 
Nov. 13, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 215 (Tenn. Apr. 7, 2008), 
cert. denied, 555 U.S. 1104, 129 S. Ct. 899, 173 
L. Ed. 2d 117, 77 U.S.L.W. 3396, 2009 U.S. 
LEXIS 444 (U.S. 2009). 

Inmate’s claim that his sentences for aggra- 
vated kidnapping and extortion violated the 
sixth amendment failed where the sentences 
imposed were the presumptive minimum sen- 
tences. Meeks v. Bell, — S.W.38d —, 2007 Tenn. 
Crim. App. LEXIS 962 (Tenn. Crim. App. Nov. 
13, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 215 (Tenn. Apr. 7, 2008), cert. 
denied, 555 U.S. 1104, 129 S. Ct. 899, 173 L. 
Ed. 2d 117, 77 U.S.L.W. 3396, 2009 U.S. LEXIS 
444 (U.S. 2009). 

Following defendant’s conviction for vehicu- 
lar homicide, trial court was within its discre- 
tionary bounds to consider as mitigation any 
other factor consistent with the purposes of the 
Criminal Sentencing Reform Act of 1989, T.C.A. 
§ 40-35-101, et seq., including requests for le- 
niency and defendant’s expression of remorse; 
presumption of correctness attached to trial 
court’s decision to sentence defendant to 10 
years for the homicide offense. State v. Carter, 
254 S.W.3d 335, 2008 Tenn. LEXIS 363 (Tenn. 
May 19, 2008). 

Allegations set forth in the habeas corpus 
petition did not demonstrate that defendant 
was entitled to habeas corpus relief, because 
nothing on the face of defendant’s judgment 
indicated that the convicting court was without 
jurisdiction to sentence defendant or that the 
sentence had expired; a violation of the U.S. 
Supreme Court Blakely and Cunningham deci- 
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sions related to constitutional violations which, 
even if proven true, would merely render the 
judgment voidable and not void. Anderson v. 
Carlton, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 11, 2008). 

Trial court, by applying enhancement factors 
in T.C.A. § 40-35-114, breached a clear and 
unequivocal rule of law, and a fundamental 
constitutional right of defendant, his sixth 
amendment right to have a jury determine 
which enhancement factors applied, was af- 
fected; the record was devoid of any evidence 
that defendant waived his sixth amendment 
rights. State v. Bouton, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 70 (Tenn. Crim. App. 
Feb. 8, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 381 (Tenn. May 27, 2008). 

In a second degree murder case, defendant’s 
22-year sentence was improper because defen- 
dant had no prior convictions and because no 
other enhancement factors were applicable un- 
der a Blakely-Cunningham analysis; therefore, 
defendant’s sentence could not be enhanced 
past the presumptive sentence, which was the 
midpoint within the range, and defendant did 
not make a judicial admission of the factual 
basis for enhancement factors. State v. Vantil- 
burg, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 83 (Tenn. Crim. App. Feb. 12, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
676 (Tenn. Aug. 25, 2008). 

Although the court erred in applying en- 
hancement factors other than prior convictions 
to increase defendant’s sentence for attempted 
especially aggravated robbery, the court’s impo- 
sition of the maximum twelve-year sentence 
did not amount to plain error because according 
to defendant’s presentence report, defendant 
had a prior felony conviction for possession of 
drugs with intent to sell or deliver; also, defen- 
dant had several prior misdemeanor convic- 
tions. State v. Beaird, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 163 (Tenn. Crim. App. Feb. 
15, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 633 (Tenn. Aug. 25, 2008). 

In a DUI case, the court applied an enhance- 
ment factor that violated defendant’s sixth 
amendment rights as defined by Apprendi and 
Blakely because the use of the criminal history 
factor was based upon defendant’s behavior 
that did not result in convictions; the court 
cited only public intoxication arrests and state- 
ments that defendant continued to drink until 
the week before his first sentencing hearing. 
State v. Scott, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Apr. 7, 
2008). 

Defendant’s waiver of a jury determination of 
his sentences was effective where at the guilty 
plea submission, trial court questioned defen- 
dant extensively regarding his understanding 
of the waiver relative to sentencing determina- 
tions and found that defendant had knowingly, 
understandingly, and voluntarily waived his 
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right to have a jury find facts necessary to 
enhance his sentences beyond the statutory 
minimum. Morton v. State, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 399 (Tenn. Crim. App. 
May 14, 2008). 

Defendant was ordered resentenced for espe- 
cially aggravated kidnapping and two counts of 
aggravated assault by recklessness because ag- 
gravating factors were improperly applied fol- 
lowing the holding by the Tennessee supreme 
court in Gomez II, and defendant elected to be 
sentenced under the 2005 provisions of the 
Criminal Sentencing Reform Act, which under 
T.C.A. § 40-35-210 provided that the minimum 
sentence. State v. Clabough, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 447 (Tenn. Crim. App. 
June 19, 2008). 

Trial court’s application of enhancement fac- 
tors to defendant’s sentence was improper un- 
der the law as it existed before the 2005 amend- 
ment, because unless enhancement factors 
were present, presumptive sentence to be im- 
posed was the minimum in the range for a 
Class D felony; trial court’s enhancement of 
defendant’s sentence based on factors that had 
not been found by a jury beyond a reasonable 
doubt violated defendant’s sixth amendment 
right to jury trial. State v. Reep, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 455 (Tenn. Crim. 
App. June 238, 2008). 

Review of defendant’s sentence under plain 
error doctrine was unnecessary because defen- 
dant was sentenced under the 2005 amend- 
ments to the Sentencing Act, T.C.A. § 40-35- 
101 et seq., which made application of 
enhancement factors advisory in nature, and 
defendant was sentenced for a misdemeanor 
which had always involved discretionary appli- 
cation of the statutory enhancement factors, 
making the holding in Blakely inapplicable; 
even if review under Blakely was necessary, the 
record established that trial court ordered the 
sentence on the basis of defendant’s prior crimi- 
nal convictions, which was completely permis- 
sible. State v. Gray, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 472 (Tenn. Crim. App. June 
26, 2008). 

Defendant’s rape sentence was modified from 
12 to 11 years because, subject to two enhance- 
ment factors under T.C.A. § 40-35-114, and as 
a Range I standard offender, defendant was 
subject to a sentence of between eight and 12 
years; defendant had prior misdemeanor con- 
victions and had a previous history of unwill- 
ingness to comply with the conditions of a 
sentence, including release in the community. 
State v. Riggs, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 572 (Tenn. Crim. App. May 7, 
2008). 

Record established a solid basis for denial of 
alternative sentencing and imposition of effec- 
tive six-year term for one count of aggravated 
sexual assault, one count of driving on a sus- 
pended license, and one count of reckless driv- 
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ing because presentence report confirmed three 
convictions for auto burglary and two convic- 
tions for burglary, and defendant had a history 
of unwillingness to comply with conditions of a 
sentence involving release into the community. 
State v. Jernigan, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 587 (Tenn. Crim. App. July 
7, 2008). 

Enhancement of defendant’s sentences did 
not violate the sixth amendment as interpreted 
in Blakely and other cases because trial court 
relied upon facts not found by a jury; because 
constitutional rights in question were recog- 
nized at time of trial, defendant was not en- 
titled to tolling under T.C.A. § 40-30-102(b)(1) 
Harris v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 670 (Tenn. Crim. App. Aug. 18, 
2008). 

Defendant’s aggravated robbery sentence 
was properly enhanced because at the sentenc- 
ing hearing defendant admitted to being ar- 
rested for and pleading guilty to theft while on 
bond for the offense, and defendant also admit- 
ted to a prior probation revocation; defendant’s 
admitting to the facts upon which the enhance- 
ment factor was based rendered trial court’s 
application of the factor constitutionally per- 
missible. State v. Swift, — S.W3d —, 2008 
Tenn. Crim. App. LEXIS 698 (Tenn. Crim. App. 
Sept. 4, 2008), rev'd, 308 S.W.3d 827, 2010 
Tenn. LEXIS 158 (Tenn. Mar. 25, 2010). 

In defendant’s drug case, any Blakely error 
was harmless because in applying the enhance- 
ment factor of previous criminal history, trial 
court noted that defendant had been convicted 
previously of forgery, failure to appear, theft of 
property valued at less than five hundred dol- 
lars, driving on a revoked license, and introduc- 
tion of contraband into a penal facility; those 
convictions were in addition to the two counts 
of manufacturing a controlled substance for 
which defendant was serving a community cor- 
rections sentence at the time of his arrest for 
the instant offense. State v. Wright, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 709 (Tenn. 
Crim. App. Sept. 4, 2008), appeal denied, — 
S.W.3d —, 2009 Tenn. LEXIS 201 (Tenn. Mar. 
16, 2009). 

Trial court’s application of enhancement fac- 
tor under T.C.A. § 40-35-114 was improper 
because trial court’s enhancement of a defen- 
dant’s sentence was based on factors that had 
not been found by a jury beyond a reasonable 
doubt and thus violated defendant’s sixth 
amendment right to a jury trial; however, the 
error was harmless given the strength of the 
remaining enhancement factors regarding de- 
fendant’s previous history of criminal convic- 
tions and his admitted use of a firearm during 
the commission of the offense. State v. Davis, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 872 
(Tenn. Crim. App. Nov. 5, 2008), appeal denied, 
— $.W.3d —, 2009 Tenn. LEXIS 143 (Tenn. 
Mar. 16, 2009). 
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Defendant at trial admitted to employing a 
firearm during the commission of the offense; 
thus, while trial court’s application of enhance- 
ment factor (10) under T.C.A. § 40-35-114 
would normally violate the sixth amendment, 
defendant’s admitting to facts upon which this 
enhancement factor was based rendered trial 
court’s application of the enhancement factor 
constitutionally permissible. State v. Davis, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 872 
(Tenn. Crim. App. Nov. 5, 2008), appeal denied, 
— §$.W.3d —, 2009 Tenn. LEXIS 143 (Tenn. 
Mar. 16, 2009). 

Defendant’s sentence of four years and six 
months incarceration for incest involving 
sexual molestation was enhanced solely by 
findings of the trial court made in violation of 
Blakely and Gomez, because defendant was 
sentenced as a standard offender convicted of a 
Class C felony and the minimum sentence 
defendant could receive in the case was three 
years. State v. Jones, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 529 (Tenn. Crim. App. July 
7, 2009). 

Court erred in considering enhancement fac- 
tors other than defendant’s prior convictions in 
determining the length of defendant’s sen- 
tences because, other than a specific finding 
that defendant’s criminal history was entitled 
to “great weight,” the court did not state what 
weight, if any, was assigned to those enhance- 
ment factors which were not compliant with 
Blakely principles. Only one juvenile adjudica- 
tion would have been a felony if defendant had 
committed the offense as an adult. State v. 
Oliver, — S.W.38d —, 2010 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. Feb. 26, 2010). 

Petitioner failed to show that his trial coun- 
sel was ineffective in advising him to waive his 
ex post facto rights and agree to be sentenced 
under the 2005 Sentencing Act because counsel 
testified that she investigated the pros and cons 
of sentencing under both the prior and 
amended law, and at the time of sentencing, the 
applicable law held that Tennessee’s sentenc- 
ing structure did not run afoul of the Sixth 
Amendment. Hoover v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 419 (Tenn. Crim. 
App. June 7, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 935 (Tenn. Sept. 21, 2011). 


22. ——Consecutive Sentences. 

Inmate failed to state a cognizable claim for 
habeas corpus relief because imposition of con- 
secutive sentencing did not offend his sixth 
amendment rights as set forth in Blakely, his 
sentences had not expired, and court was with- 
out jurisdiction to sentence the inmate. Wood- 
roof v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 719 (Tenn. Crim. App. Aug. 19, 
2008). 

Tennessee’s statutory scheme for imposing 
consecutive sentences did not violate Apprendi 
and Blakely as trial court’s decision to impose 
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consecutive sentences came only after the jury 
had found defendant guilty of multiple offenses 
beyond a reasonable doubt; defendant was re- 
quired to serve his entire 11-month sentence in 
county jail consecutively to his sentence for 
attempted first degree murder. State v. Hig- 
gins, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 898 (Tenn. Crim. App. Oct. 31, 2008). 


23. —Death Penalty Cases. 

In a capital murder case, the trial court did 
not err by refusing to excuse two jurors for 
cause, because the challenged jurors either 
stated during voir dire that they could be im- 
partial or were rehabilitated, and that the trial 
court did not err by refusing to excuse them; 
although one juror initially was skeptical that 
he could impose a sentence, he changed his 
position after being advised that a life sentence 
meant that defendant would serve at least 51 
years, and although the other juror initially 
stated that death was the only proper sentence 
in a first degree murder case, he later admitted 
that his view was based on his lack of knowl- 
edge about the capital sentencing law. State v. 
Kiser, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 890 (Tenn. Crim. App. Nov. 29, 2007), 
affd, 284 S.W.3d 227, 2009 Tenn. LEXIS 303 
(Tenn. 2009). 

Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because the trial court 
did not err by replacing an ill juror with an 
alternate juror following the conclusion of the 
guilt phase but prior to the beginning of sen- 
tencing deliberations in his capital trial. The 
trial court’s decision to replace an ill juror with 
a non-discharged alternate juror did not appear 
to constitute a plain error under T.C.A. § 39- 
13-204(a). State v. Hester, 324 S.W.3d 1, 2010 
Tenn. LEXIS 897 (Tenn. Oct. 5, 2010), cert. 
denied, Hester v. Tennessee, 179 L. Ed. 2d 896, 
563 U.S. 939, 1381S. Ct. 2096, 2011 U.S. LEXIS 
3140 (U.S. 2011), superseded by statute as 
stated in, State v. Wilson, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 13, 20183). 

Court did not err in excusing a juror because 
the juror’s responses indicated her unwilling- 
ness to judge others and to return a verdict of 
death; in excusing her for cause, the court noted 
the juror’s physical responses to questioning as 
well as the fact that she did not equivocate 
regarding her answers that she was unable to 
sign a death verdict. State v. Odom, — S.W.3d 
—, 2010 Tenn. Crim. App. LEXIS 223 (Tenn. 
Crim. App. Mar. 4, 2010). 

In a death penalty case, defendant was not 
denied his right to an impartial jury because 
the excused prospective jurors were adamant 
and unequivocal in their position that they 
could not return a sentence of death. Efforts in 
attempting to rehabilitate the jurors would 
have been futile; all of the excused jurors indi- 
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~ cated that they could not vote for capital pun- 


ishment under any circumstance. Cole v. State, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 186 
(Tenn. Crim. App. Mar. 8, 2011), appeal denied, 
— §.W.3d —, 2011 Tenn. LEXIS 728 (Tenn. July 
14, 2011). 

In order to safeguard both the defendant’s 
right to an impartial jury in a death penalty 
case, and the state’s interest in empanelling 
jurors able to impose capital punishment 
within the framework provided by law, trial 
courts must consider all of a juror’s answers on 
a questionnaire, rather than giving just one 
answer dispositive weight, and should permit 
counsel to examine prospective jurors who pro- 
vide inconsistent responses to pertinent ques- 
tions. State v. Sexton, 368 S.W.3d 371, 2012 
Tenn. LEXIS 377 (Tenn. May 29, 2012). 


26. Fair Trial. 

Trial judge did not abuse discretion by deny- 
ing a continuance based on trial counsel’s as- 
serted need for more time to investigate, inter- 
view witnesses, and otherwise prepare for trial; 
denial of the continuance did not deprive defen- 
dant of fair trial or result of the trial would 
have been different if the continuance had been 
granted. State v. Vaughn, 279 S.W.3d 584, 2008 
Tenn. Crim. App. LEXIS 442 (Tenn. Crim. App. 
June 16, 2008). 

Defendant’s right to a fair trial was not 
violated when the prosecutor used the term 
“rape” in closing arguments, it was not so 
inflammatory that it likely affected the out- 
come of the trial given the daughter’s testimony 
that she did not consent to defendant’s sexual 
abuse and defendant’s failure to object at trial. 
State v. Hawkins, 519 S.W.3d 1, 2017 Tenn. 
LEXIS 272 (Tenn. May 1, 2017). 


30. Speedy Trial. 
31. —In General. 


33. ——Delay Did Not Violate Rights. 

In a capital murder case, defendant’s right to 
a speedy trial was not violated because the 
initial delay was ruled on by the Tennessee 
supreme court in 1989, and subsequent to that 
decision defendant petitioned for post-convic- 
tion relief, which was ultimately granted and 
affirmed in 1999, defendant was incompetent 
until April 3, 2003, and he was finally retried in 
October, 2003; thus, the only delay was six 
months and defendant did not assert his right 
during that time, as the only time the right was 
asserted was in 2002 while defendant was still 
incompetent. State v. Taylor, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 7, 2008). 

In a murder case, defendant’s right to a 
speedy trial was not violated by a three year 
delay because it was a complex capital case and 
it was vigorously defended in pretrial motions 
practice, including at least two requests by the 
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defense for additional time to file pretrial mo- 
tions and a request for permission to file a 
delayed motion to suppress evidence. No de- 
mand for a speedy trial appeared, in the record, 
and defendant did not articulate how he was 
prejudiced by the delay between indictment 
and trial, as distinct from the delay between 
the commission of the crimes and reindictment. 
State v. Crump, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 18, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 546 (Tenn. Aug. 24, 2009). 

Court did not err by denying defendant’s 
motion to dismiss for lack of a speedy trial 
because, although there was a delay of 17 
months, it was not unreasonable in view of the 
complexity of the case and the number of felony 
charges faced by defendant. Defendant did not 
timely assert his right to a speedy trial, and he 
was not prejudiced by the delay. State v. Smith, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 14, 2011), dismissed, 
Coleman v. Colvin, — F. Supp. 2d —, 2016 U.S. 
Dist. LEXIS 133919 (W.D. Pa. Sept. 29, 2016). 

Defendant’s speedy trial rights were not vio- 
lated because defendant’s decision to accept a 
plea offer and then his subsequent change of 
mind, as well as his federal incarceration, indi- 
cated that defendant was partially responsible 
for the continuances. Two continuances, result- 
ing from the trial court’s ongoing trial and 
defense counsel’s illness, could not be attrib- 
uted to the state’s “negligence.” State v. Pride, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 863 
(Tenn. Crim. App. Nov. 22, 2011), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 102 
(Tenn. Feb. 15, 2012). 

Defendant’s right to a speedy trial was not 
violated because part of the delay was caused 
by the defense; defendant did not file a motion 
to suppress his statements until October 9, 
2009, and did not file a response to the state’s 
March 9, 2009 request for discovery until 
March 5, 2010, just eighteen days before trial. 
Additionally, defendant asserted his right to a 
speedy trial almost eighteen months after his 
arrest. State v. Climer, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 914 (Tenn. Crim. App. Dec. 
14, 2011), modified, 400 S.W.3d 537, 2013 Tenn. 
LEXIS 354 (Tenn. Apr. 19, 2013). 


46. Indictment and Presentment. 


47. —In General. 

T.C.A. § 40-18-110(d) does not provide for a 
waiver of appellate review where a defendant 
fails to object to an offense that is not a lesser 
included offense of the principal charge already 
in the indictment; a fortiori, a defendant’s mere 
failure to object to a proposed jury instruction 
which includes an offense that is not a lesser 
included offense will likewise not constitute 
implicit consent to an amendment to the indict- 
ment. State v. Gray, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 990 (Tenn. Crim. App. Dec. 
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17, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 342 (Tenn. Apr. 28, 2008). 

Expert testimony bearing on issue of whether 
defendant was intoxicated was relevant evi- 
dence and properly admissible because ques- 
tions of whether defendant was under the in- 
fluence of PCP at the time of the offense, and 
whether his intoxication had any bearing on his 
ability to premeditate and form the intent to 
kill were questions appropriate for the jury’s 
consideration; thus, trial court erred by revok- 
ing funds for defendant to hire an expert effec- 
tively prevented him from presenting the de- 
fense of voluntary intoxication at his trial 
because this was critical to defendant’s defense. 
State v. Vaughn, 279 S.W.3d 584, 2008 Tenn. 
Crim. App. LEXIS 442 (Tenn. Crim. App. June 
16, 2008). 


48. —Allegations. 

Court erroneously dismissed an aggravated 
assault count based upon its finding of a fatal 
variance because the date of the offense was not 
a material ingredient of the offense of aggra- 
vated assault; furthermore, the difference of a 
single day did not cause defendant to be misled 
or surprised in any manner. State v. LaForce, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Feb. 27, 2008). 

Trial court erred in submitting the charge of 
aggravated robbery to the jury because the 
indictment, by its language, charged attempted 
aggravated robbery, and defendant could not be 
convicted of aggravated robbery, an offense not 
contained within the indictment; the indict- 
ment did not sufficiently charge aggravated 
robbery despite defendant’s subjective assump- 
tions and belief that it did, and defendant was 
prejudiced by the trial court’s error since as a 
result he was convicted of a crime for which he 
was not charged. State v. Graham, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 167 (Tenn. Crim. 
App. Mar. 4, 2008). 

Court of Criminal Appeals erred in reversing 
defendant’s conviction and dismissing the 
charge of employing a firearm during the com- 
mission of a dangerous felony because the fact 
that the indictment did not say which of the two 
possible predicate felonies would be used to 
prove the “dangerous felony” element of the 
firearm offense did not mean that it fell below 
the minimum required to meet the constitu- 
tional and statutory mandates of apprising 
defendant of the nature and cause of the accu- 
sation against him and enabling him to ad- 
equately prepare a defense to the charge. State 
v. Duncan, 505 S.W.3d 480, 2016 Tenn. LEXIS 
727 (Tenn. Oct. 14, 2016). 


49. —Elements. 

Warrant sufficiently alleged the offense of 
DUI as it was sufficient to give defendant notice 
of the charge against him; the officer stated in 
his affidavit that he was standing outside de- 
fendant’s apartment residence when defendant 
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“drove up” and that defendant was “walking . 


across the road,” from which one may infer that 
defendant was driving on the road or on the 
premises of the apartment complex. State v. 
Cope, — S.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Sept. 19, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
83 (Tenn. Feb. 4, 2008). 

Indictment charging defendant with eight 
counts of child rape contained sufficient infor- 
mation to put defendant on notice of the 
charges and to protect him against being twice 
placed in jeopardy for the same offense because 
count one specified that the offense occurred on 
May 14, 2002, while counts two through eight 
alleged that the offenses occurred between 
January 1, 2002, and May 13, 2002; each of- 
fense, however, was narrowed as to the type of 
intercourse and the location, such as “fellatio 
while in defendant’s bedroom,” “fellatio while 
in the garage looking for an umbrella,” “fellatio 
while outside in the yard walking the dog,” and 
“fellatio while in the garage looking for the 
victim’s bicycle.” The lack of specific dates did 
not prevent defendant from supplying alibis for 
the offenses, and an indictment was not re- 
quired to state an exact date upon which an 
offense was alleged to have occurred unless the 
date of the offense was a material element of 
the offense. State v. Burgess, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 643 (Tenn. Crim. App. 
Aug. 10, 2009), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 217 (Tenn. Jan. 25, 2010). 


50. —Grand Jury. 

Because T.C.A. § 36-5-104(a), regarding fail- 
ure to pay child support, was a general criminal 
statute as opposed to a contempt statute, de- 
fendant was entitled to grand jury action as a 
requirement to invoke the jurisdiction of the 
trial court. The record demonstrated that de- 
fendant did not receive grand jury action and 
did not waive his right to grand jury action. 
State v. Hill, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 697 (Tenn. Crim. App. Sept. 5, 
2012). 


52. Evidence and Witnesses. 

In defendant’s child abuse case, there was no 
merit to defendant’s claim that he was unable 
to present his defense because of judicial inter- 
ference, as defendant never explained to the 
trial court that he sought to use a letter to 
impeach a witness’s testimony; further, follow- 
ing the trial court’s admonition, counsel made 
no effort to continue his examination of the 
witness. State v. Sweet, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 280 (Tenn. Crim. App. 
Apr. 15, 2008). 


53. —Right to Testify. 

In defendant’s murder case, defendant’s right 
to due process of law was not violated by the 
exclusion of statements because the statements 
were not clearly critical to the defense; witness 
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did not clearly admit to murdering either vic- 
tim, his alleged statements did not exculpate 
defendant, and the statements that allegedly 
provided the witness’s motive for killing the 
victim could have just as likely been aimed at 
defendant as proof at trial indicated that defen- 
dant owed the witness money and that the 
witness had threatened defendant’s mother. 
State v. Malone, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 813 (Tenn. Crim. App. Oct. 2, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 233 (Tenn. Mar. 23, 2009). 


54. —Right to Confront. 

In an attempted murder case, defendant’s 
confrontation rights were not violated, because, 
although the officer clearly questioned the vic- 
tim in order to learn about past conduct and not 
in order to address an instantaneous emer- 
gency, it could not be said that the victim, after 
suffering two gunshot wounds to the head, 
offered the statements under the objective be- 
lief that they would be prosecutorially used 
against defendant at trial. State v. Banks, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 536 
(Tenn. Crim. App. July 6, 2007), aff'd in part, 
rev'd in part, 271 S.W.3d 90, 2008 Tenn. LEXIS 
963 (Tenn. 2008). 

Defendant was not deprived of his constitu- 
tional right to confrontation or to present a 
defense, because defense counsel made a stra- 
tegic decision to abandon a line of questioning 
of a witness; the witness admitted that she was 
still married when she started seeing defen- 
dant, and the exclusion of testimony as to why 
the witness might have falsely told defendant 
that she worked at the motel as a prostitute did 
not undermine defendant’s defense that he 
killed the victim in self-defense. State v. Davis, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 843 
(Tenn. Crim. App. Nov. 5, 2007), appeal denied, 
—§.W.3d —, 2008 Tenn. LEXIS 255 (Tenn. Apr. 
7, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 258 (Tenn. Apr. 7, 2008). 

Defendant was not deprived of his constitu- 
tional right to confrontation by the denial of 
cross-examination of an expert about the effects 
of cocaine on a person who consistently abused 
the drug because the hypothetical question as 
posed required the expert to speculate that 
defendant had consistently smoked cocaine 
over the course of the day, a fact not supported 
by the evidence. State v. Davis, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 843 (Tenn. Crim. 
App. Nov. 5, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 255 (Tenn. Apr. 7, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
258 (Tenn. Apr. 7, 2008). 

Reversal of an order that concluded that a 
confidential informant was a material witness 
and that disclosure was warranted was appro- 
priate because defendants failed to establish 
that the informant, who provided information 
upon which a detective relied in seeking a 
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search warrant, but who was not present at the 
scene of, and did not participate in, the crimes 
charged, possessed any information that was 
either material or favorable to their defense. 
Rather, defendants relied on vague, conclusory 
allegations and their mere invocation of their 
rights did not automatically outweigh the pub- 
lic policies favoring the protection of confiden- 
tial informants. State v. Ostein, 293 S.W.3d 
519, 2009 Tenn. LEXIS 520 (Tenn. Aug. 20, 
2009). 

Court’s procedure of publishing exhibits im- 
mediately following a witness’s testimony did 
not affect defendant’s right to cross-examina- 
tion in any way, particularly in regard to the 
witness’s credibility, because it was apparent 
that the defense attorney thoroughly cross- 
examined both of the witnesses about the order 
of protection and the victim’s violent tenden- 
cies. State v. Howard, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 270 (Tenn. Crim. App. Apr. 
17, 2009), appeal denied, — S.W.3d —, 2009 
Tenn. LEXIS 639 (Tenn. Sept. 28, 2009). 

In a murder case, defendant’s right to con- 
frontation was not violated because the trial 
court allowed defense counsel to reveal the 
critical facts that would allow a jury to appro- 
priately draw inferences about a witness’s cred- 
ibility. Specifically, counsel was able to reveal 
that the witness was awaiting sentencing in his 
own case, that he faced the same prosecutors, 
that he would be sentenced by the same judge, 
and that there was a range within which he 
would be sentenced. State v. Guana, — S.W.3d 
—, 2010 Tenn. Crim. App. LEXIS 547 (Tenn. 
Crim. App. June 29, 2010), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 1112 (Tenn. Nov. 
18, 2010). 

In defendant’s attempted rape case, the trial 
court’s admission of the victim’s statements to 
a deputy violated defendant’s confrontation 
rights because they were made after the 911 
call had been made, after the victim had al- 
ready spoken with a witness, and after defen- 
dant had left the premises; they were made in 
response to questions by the deputy aimed at 
discovering who the assailant was for appre- 
hension purposes. However, the error was 
harmless because DNA evidence linked defen- 
dant to the attack. State v. Parker, 350 S.W.3d 
883, 2011 Tenn. LEXIS 881 (Tenn. Sept. 23, 
2011). 

Witness’s statements were not introduced in 
violation of defendant’s right to confront wit- 
nesses because the witness’s statements were 
not offered for the truth of the matter asserted; 
defendant called the witness and silenced him 
twice, cautioning him not to speak. Defendant 
told the witness that he returned to the scene 
and could not find the gun, and therefore, the 
statements were not introduced for the truth of 
the matter asserted but rather to give context 
to defendant’s statements during the recorded 
conversations. State v. Guerrero, — S.W.3d —, 
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2011 Tenn. Crim. App. LEXIS 579 (Tenn. Crim. 
App. July 25, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 1077 (Tenn. Nov. 17, 
2011). 

Court did not err in excluding defense coun- 
sel’s line of questioning on cross-examination 
regarding allegations that a witness had sexu- 
ally harassed a male employee while employed 
at the prison because the alleged sexual harass- 
ment that defense counsel sought to elicit per- 
tained not to the victim, but an unnamed third 
party; thus, the trial court did not abuse its 
discretion in finding that such testimony was 
not relevant. At the most, it would have dis- 
credited the witness’s entire testimony, but the 
jury still would have had before it defendant’s 
own statements about killing the two victims. 
State v. Jones, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 216 (Tenn. Crim. App. Mar. 30, 
2012). 

Because the State offered no statements 
made by the deceased victim or any other 
witness who did not testify, defendant’s right to 
confront witnesses against him was not vio- 
lated. State v. Cannon, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 982 (Tenn. Crim. App. Dec. 
5, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 409 (Tenn. Apr. 10, 20138). 

Defendant’s confrontation rights were not 
violated by the limitation of cross-examination 
of the victim’s mother because regardless of 
whether her parental rights were ultimately 
terminated based upon a finding of abuse, there 
was no proof that the victim’s mother had 
anything to gain with social services by her 
testimony against defendant. State v. Craw- 
ford, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 707 (Tenn. Crim. App. Aug. 19, 2013). 

In a case involving defendants’ joint trial, the 
rule in Bruton was violated because defendant 
did not himself open the door to the testimony; 
however, the error was harmless because other 
evidence of defendant’s guilt was substantial, 
including testimony from both victims identify- 
ing defendant as a participant in the crimes. 
State v. Price, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 829 (Tenn. Crim. App. Sept. 26, 
2013), appeal denied, — S.W.3d —, 2014 Tenn. 
LEXIS 258 (Tenn. Mar. 11, 2014). 

Trial court’s erroneous refusal to allow de- 
fense counsel to cross-examine the murder vic- 
tim’s spouse about the spouse’s prior inconsis- 
tent statements to the police, which contained 
no reference to spouse’s affair, did not entitle 
defendant to relief as the statements had no 
impact on the jury’ verdicts in that the 
spouse’s alibi was established by several other 
witnesses and there was absolutely no proof 
(other than motive) tying the spouse to the 
victim’s murder, either by the spouse’s own 
hands or through the actions of another. State 
v. Bell, 480 S.W.3d 486, 2015 Tenn. LEXIS 720 
(Tenn. Sept. 10, 2015), cert. denied, Bell v. 
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Tennessee, 195 L. Ed. 2d 221, 136 S. Ct. 2006, 
— U.S. —, 2016 U.S. LEXIS 3192 (U.S. 2016). 
Chief medical examiner’s testimony did not 
violate defendant’s right of confrontation be- 
cause, although she did not perform the au- 
topsy, she could testify regarding her indepen- 
dent judgment, even if that judgment was 
based upon the inadmissible autopsy report of 
another doctor. State v. Hutchison, — S.W.3d 
—, 2016 Tenn. LEXIS 1 (Tenn. Jan. 14, 2016), 
substituted opinion, Hutchinson, 482 S.W.3d 
893, 2016 Tenn. LEXIS 83 (Tenn. Feb. 5, 2016). 
Autopsy report was not testimonial because 
it lacked the formality and solemnity of an 
affidavit, deposition, or prior testimony and 
was not made for the purpose of proving the 
guilt of a particular criminal defendant at trial; 
thus, its admission into evidence did not violate 
defendant’s rights under the Confrontation 
Clause. State v. Hutchison, — S.W.3d —, 2016 
Tenn. LEXIS 1 (Tenn. Jan. 14, 2016), substi- 
tuted opinion, Hutchinson, 482 S.W.3d 898, 
2016 Tenn. LEXIS 83 (Tenn. Feb. 5, 2016). 


56. ——State’s Witnesses. 

Defendant was not entitled to plain error 
relief based on the testimony of a doctor who 
did not prepare the autopsy reports because the 
law was unclear regarding expert reports and 
testimony about them and the Confrontation 
Clause; and because the plain error doctrine 
was not necessary to do substantial justice as 
defendant did not contest the causes of the 
victims’ deaths or any other conclusions or 
information contained in the autopsy reports or 
in the doctor’s testimony, and the autopsy re- 
ports and the doctor’s testimony did not impli- 
cate defendant or tie him to the homicides. 
State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 1830 
(U.S. 2015). 

Admission of the victim’s autopsy report 
through the testimony of a medical examiner 
who did not perform the autopsy did not violate 
defendant’s right to confront the witnesses 
against him because the autopsy report was not 
testimonial, as the report was not sworn to or 
certified by the medical examiner who per- 
formed it and the overall circumstances did not 
indicate that the report was made for the pur- 
pose of proving defendant’s guilt, as it did not 
reference evidence linking defendant to the 
blunt force trauma listed as the cause of death. 
State v. Hutchinson, 482 S.W.3d 893, 2016 
Tenn. LEXIS 83 (Tenn. Feb. 5, 2016). 


56.5. ——When Juror Knows State’s Wit- 
ness. 

Although there was a presumption of preju- 
dice, bias, or partiality given the juror’s connec- 
tion to the witness via work, that presumption 
was sufficiently rebutted given the testimony 
that their relationship was very distant and 
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that the juror did not harbor any actual bias, 
and abundant proof supported the evidence of 
premeditation. State v. Smith, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 5 (Tenn. Crim. 
App. Jan. 7, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 410 (Tenn. May 14, 2015). 


58. ——Codefendants. 

Defendants’ constitutional confrontation 
rights were not violated, because a trial court 
redacted from the statements of two defendants 
any mention of any other defendant. State v. 
Smith, — $.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 873 (Tenn. Crim. App. Nov. 19, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
126 (Tenn. Feb. 25, 2008), dismissed, Jarnigan 
v. Johnson, — F. Supp. 2d —, 2015 U.S. Dist. 
LEXIS 109701 (E.D. Tenn. Aug. 17, 2015), dis- 
missed, Allen v. Parris, — F. Supp. 2d —, 2018 
U.S. Dist. LEXIS 53937 (E.D. Tenn. Mar. 30, 
2018). 


59. ——Examination of Documentary 
Evidence. 

The legislature intended to avoid any con- 
frontation clause violation by providing that 
the admissibility of test results under former 
§ 55-10-410(d) (now § 55-10-408) was depen- 
dent upon the presence of the laboratory tech- 
nician who performed the test, if subpoenaed by 
either party, and it was implicit in the statute 
that the lab technician was the state’s witness, 
whether subpoenaed or called to the stand by 
the state, or by the accused who may subpoena 
the lab technician at the state’s expense, call 
him to the stand and cross examine him as a 
hostile witness. State v. Hughes, 713 S.W.2d 58, 
1986 Tenn. LEXIS 835 (Tenn. 1986), super- 
seded by statute as stated in, State v. Kemper, 
— §.W.3d —, 2004 Tenn. Crim. App. LEXIS 845 
(Tenn. Crim. App. Sept. 30, 2004). 


61. ——Hearsay. 

In a criminal prosecution for aggravated 
rape, the victim’s medical records containing 
her out-of-court statements to emergency room 
medical personnel that she had been raped 
were nontestimonial and properly admitted un- 
der Tenn. R. Evid. 803(4); although the victim 
did not testify, defendant’s sixth amendment 
right to confrontation was not violated. State v. 
Cannon, 254 $.W.3d 287, 2008 Tenn. LEXIS 
278 (Tenn. Apr. 29, 2008). 

In a criminal prosecution for aggravated 
rape, the victim’s statements describing the 
assault to the police officers and her statements 
to the sexual assault nurse examiner were 
testimonial and were thus admitted in violation 
of defendant’s sixth amendment right of con- 
frontation; defendant had no prior opportunity 
to cross-examine the victim and she did not 
testify at trial. State v. Cannon, 254 S.W.3d 
287, 2008 Tenn. LEXIS 278 (Tenn. Apr. 29, 
2008). 
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Defendant’s confrontation rights were not 
violated by trial court admitting the victim’s 
identification of defendant as the individual 
who shot him as a non-testimonial dying decla- 
ration because there was an exception for dying 
declarations regardless of their testimonial or 
nontestimonial nature. State v. Bateman, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. Oct. 28, 2008), appeal denied, 
— S.W.3d —, 2009 Tenn. LEXIS 127 (Tenn. 
Mar. 23, 2009), writ denied, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 
Aug. 13, 2020). 

As it was not apparent that defendant’s wife 
intended to declare his guilt by arranging an 
interview with police officers, her conduct was 
not an “assertion” and thus did not qualify as 
hearsay; therefore, the testimony of the officers 
relating to her conduct did not violate defen- 
dant’s right of confrontation. State v. Sexton, 
368 S.W.3d 371, 2012 Tenn. LEXIS 377 (Tenn. 
May 29, 2012). 

Eyewitness’s out-of-court identification satis- 
fied the hearsay exception criteria for admis- 
sion and did not violate the Confrontation 
Clause because the eyewitness testified at trial 
and was subject to cross-examination concern- 
ing the statement. State v. Dotson, 450 S.W.3d 
1, 2014 Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), 
cert. denied, Dotson v. Tennessee, 191 L. Ed. 2d 
565, 1385 S. Ct. 1535, 575 U.S. 906, 2015 U.S. 
LEXIS 1830 (U.S. 2015). 


66. ——Exceptions. 

Since the testimony of a laboratory techni- 
cian as to the results of a breath analysis test 
he performed would not have made him a 
witness “against” the defendant, former § 59- 
1049 (now T.C.A. § 55-10-408) was not uncon- 
stitutional as violation of the confrontation 
clause of U.S. Const. amend. 6 or Tenn. Const. 
art. I, § 9. State v. Robbins, 512 S.W.2d 265, 
1974 Tenn. LEXIS 479 (Tenn. 1974), overruled, 
State v. Hughes, 713 S.W.2d 58, 1986 Tenn. 
LEXIS 8385 (Tenn. 1986). But see State v. 
Hughes, 713 S.W.2d 58, 1986 Tenn. LEXIS 835 
(Tenn. 1986), superseded by statute as stated 
in, State v. Kemper, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 845 (Tenn. Crim. App. Sept. 
30, 2004). 


68. —Compulsory Process. 

Defendant’s conviction for aggravated rape 
was appropriate, because there was no abuse of 
the Uniform Law to Secure the Attendance of 
Witnesses from Within or Without a State in 
Criminal Proceedings, T.C.A. § 40-17-201 et 
seq., since defendant failed to demonstrate that 
the out-of-state witness in question would have 
offered material testimony; in fact, the defense 
did not even forecast the substance of the 
witness’ testimony other than to presume that 
the witness would have testified consistently 
with the statement that he had given to the 
police at the time of the crime. State v. Graham, 
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—§.W.3d —, 2007 Tenn. Crim. App. LEXIS 671 
(Tenn. Crim. App. Aug. 22, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 70 (Tenn. 
Feb. 4, 2008). 

Although defendant argued that the State 
circumvented his constitutional right to compel 
witnesses to testify on his behalf by charging a 
codefendant as an accomplice, which prevented 
the codefendant from being available to testify 
as a witness for defendant, the record contained 
no evidence that defendant ever desired or 
sought to have the codefendant testify on de- 
fendant’s behalf. State v. Yarbro, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 809 (Tenn. Crim. 
App. Oct. 5, 2015), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 119 (Tenn. Feb. 18, 2016). 


73. —Prisoners. 

In a murder case, defendant’s due process 
right to present a defense was not violated 
because although the declarant’s statements 
were critical to the defense, the statements 
were insufficiently reliable, and the govern- 
mental interest supporting their exclusion was 
substantially important; they were uncorrobo- 
rated statements of a fellow inmate and were 
contradicted by another statement in which he 
implicated defendant in the attack on the vic- 
tim. State v. Sanderson, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 183 (Tenn. Crim. App. 
Mar. 7, 2008). 


74. Counsel. 


75. —When Right Arises. 

Defendant’s convictions for two counts of 
first-degree felony murder and attempted ag- 
gravated robbery were proper, because defen- 
dant’s statement was not taken in violation of 
his right to counsel; also, that statement to 
police was knowingly and voluntarily given. 
State v. Tabb, — S.W.38d —, 2007 Tenn. Crim. 
App. LEXIS 727 (Tenn. Crim. App. Sept. 14, 
2007). 

Although defendant had been arrested in an 
unrelated aggravated robbery, his sixth amend- 
ment right to counsel had not attached in an 
unrelated, uncharged murder case. Therefore, 
his confession to the murder given voluntarily 
to the detective who had questioned him in the 
robbery case was not suppressed. State v. 
Stackhouse, — S.W.3d —, 2010 Tenn. Crim. 
App. LEXIS 954 (Tenn. Crim. App. Nov. 12, 
2010), appeal denied, — S.W.3d —, 2014 Tenn. 
LEXIS 74 (Tenn. Jan. 16, 2014). 

Nothing in the record suggested that the 
panel abused its discretion in denying the at- 
torney a continuance or that he was prejudiced, 
as he had ample notice of the hearing date and 
time to prepare his defense, plus there was no 
Sixth Amendment right to effective assistance 
of counsel in an attorney disciplinary proceed- 
ing. Mabry v. Bd. of Prof] Responsibility, 458 
S.W.3d 900, 2014 Tenn. LEXIS 1046 (Tenn. Dec. 
30, 2014). 


55 AMENDMENTS 


Defendant’s right to counsel was not violated 
where, at the time he made his statements to 
his ex-wife on October 15 and 16, 2002 he had 
not been charged with the murders and there- 
fore the right to counsel had not attached as to 
those charges. State v. Willis, 496 S.W.3d 653, 
2016 Tenn. LEXIS 405 (Tenn. July 6, 2016), 
cert. denied, Willis v. Tennessee, 197 L. Ed. 2d 
466, 137 S. Ct. 1224, — U.S. —, 2017 USS. 
LEXIS 1710 (U.S. Mar. 6, 2017). 


79. —Waiver. 

Defendant was not denied his constitutional 
right to counsel, because defendant never re- 
quested an attorney following his arrest or 
suggested that he wished to speak with one in 
the future, and defendant waived any right 
that had attached by signing the waiver after 
receiving the Miranda warnings. State v. 
Downey, 259 S.W.3d 728, 2008 Tenn. LEXIS 
536 (Tenn. Aug. 15, 2008). 

In a capital murder case, defendant’s right to 
counsel was denied because the court failed to 
consider the full panoply of evidence relevant to 
whether defendant knowingly and voluntarily 
waived his right to counsel; the court allowed 
defendant to refuse to answer questions from 
his own counsel who had not yet been dis- 
charged, and in the view of counsel, defendant 
would be better served if he were not allowed to 
represent himself, as counsel was not permit- 
ted to call witnesses or present evidence on 
behalf of defendant. State v. Taylor, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 200 (Tenn. 
Crim. App. Mar. 7, 2008). 

Defendant forfeited his right to the assis- 
tance of counsel, U.S. Const. amend. 6 and 
Tenn. Const. art. I, § 9, where defendant ver- 
bally threatened his attorney and physically 
attacked him by pushing his finger into his 
face; these actions qualified as the extremely 
serious misconduct sufficient to warrant the 
trial court’s finding. State v. Holmes, — S.W.3d 
—, 2009 Tenn. Crim. App. LEXIS 168 (Tenn. 
Crim. App. Mar. 2, 2009), rev’d, 302 S.W.3d 831, 
2010 Tenn. LEXIS 3 (Tenn. Jan. 12, 2010). 

There was no Sixth Amendment violation 
with respect to incriminating statements defen- 
dant made to his ex-wife where he failed to 
prove an explicit or implicit arrangement be- 
tween the ex-wife and law enforcement officers 
for her to act as an agent of the government in 
her January 1, 2003 meeting with defendant in 
New York, as the evidence showed that officers 
advised her not to accede to defendant’s request 
that she visit him in New York but she went 
anyway and she did not record the conversa- 
tion. State v. Willis, 496 S.W.3d 653, 2016 Tenn. 
LEXIS 405 (Tenn. July 6, 2016), cert. denied, 
Willis v. Tennessee, 197 L. Ed. 2d 466, 137 S. 
Ct. 1224, — U.S. —, 2017 U.S. LEXIS 1710 
(U.S. Mar. 6, 2017). 

Admission of incriminating statements de- 
fendant made to ex-wife did not violate his 
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Sixth Amendment rights where, by placing the 
telephone calls to his ex-wife with full knowl- 
edge that they were subject to monitoring and 
recording by the jail, defendant voluntarily, 
knowingly, and intelligently waived his rights. 
State v. Willis, 496 S.W.3d 653, 2016 Tenn. 
LEXIS 405 (Tenn. July 6, 2016), cert. denied, 
Willis v. Tennessee, 197 L. Ed. 2d 466, 137 S. 
Ct. 1224, — U.S. —, 2017 U.S. LEXIS 1710 
(U.S. Mar. 6, 2017). 


80. —Miranda Warnings. 

Defendant’s statement was not the product of 
an unconstitutional custodial interrogation, 
and therefore no Miranda warnings were nec- 
essary, because a detective did not expressly 
question defendant about the crime, but merely 
responded to defendant’s inquiry concerning 
the reason why he was arrested. State v. Davis, 
—§.W.3d —, 2007 Tenn. Crim. App. LEXIS 580 
(Tenn. Crim. App. July 19, 2007), affd, 266 
S.W.3d 896, 2008 Tenn. LEXIS 776 (Tenn. Oct. 
17, 2008). 

Defendant’s right to an attorney under U.S. 
Const. Amend. 6 was not violated when defen- 
dant signed a waiver of his Miranda rights, did 
not request an attorney, and did not state that 
he was in pain or on medication due to a dental 
procedure defendant was undergoing when ar- 
rested for first-degree murder; the trial court’s 
ruling implicitly accredited the testimony of the 
police officers at the suppression hearing and at 
trial while discrediting the testimony of defen- 
dant that he invoked his right to counsel and 
that he did not sign the Miranda waiver. State 
v. Perry, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 767 (Tenn. Crim. App. Sept. 28, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
58 (Tenn. Feb. 4, 2008). 

Record failed to support defendant’s claim 
that he was entitled to postconviction relief 
because the first statement given to the inves- 
tigator was gained through a two-stage inter- 
rogation process in violation of defendant’s fifth 
amendment right to be silent, and his sixth 
amendment right to counsel; investigator spe- 
cifically testified that no questioning was done 
and no statements were made by defendant 
prior to his receiving the Miranda warning. 
Ginn v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 638 (Tenn. Crim. App. July 18, 
2008). 


82. —Effective Assistance. 

While U.S. Const. amend. 6 does not grant a 
defendant the right to counsel of his own choice, 
special skills are necessary to assure adequate 
representation of defendants in death penalty 
cases; notwithstanding this fact, there is no 
presumption that counsel is ineffective because 
of lack of experience in trying a particular kind 
of case, and lack of experience does not equate 
to per se deficient performance. A successful 
claim of ineffectiveness requires more than just 
a showing that counsel was inexperienced; a 
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post-conviction petitioner must demonstrate 
with specificity that counsel made errors so 
serious that counsel was not functioning as 
counsel guaranteed the defendant by U.S. 
Const. amend. 6 and that such errors preju- 
diced the defense. Bland v. State, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 283 (Tenn. Crim. 
App. Apr. 3, 2009). 

While the inmate testified that he was not 
aware of the ramifications of the plea agree- 
ment, specifically that he was not guaranteed 
probation or release after serving 30 percent of 
his sentence, both attorneys who represented 
the inmate specifically testified that they in- 
formed the inmate of the possible sentences he 
would receive; moreover, as noted by the post- 
conviction court, interpreters were used to en- 
sure that the inmate was properly informed, 
and the court itself at the plea acceptance 
hearing explained the possible sentences to the 
petitioner. Therefore, the inmate failed to carry 
his burden of establishing that counsels were 
ineffective, and because the inmate was repre- 
sented by competent counsel who adequately 
explained the ramifications of pleading guilty, 
the inmate also failed to establish that his plea 
was not entered knowingly and voluntarily; as 
such, the inmate was not entitled to post- 
conviction relief. Rodriguez v. State, — S.W.3d 
—, 2009 Tenn. Crim. App. LEXIS 867 (Tenn. 
Crim. App. Oct. 16, 2009). 


83. ——Test. 


84. —— —Tactical Considerations. 

Counsel was not ineffective for failing to 
request an instruction on second-degree mur- 
der as a lesser-included offense of premeditated 
first-degree murder, because counsel explained 
that he did not request a second-degree murder 
instruction, because it was inconsistent with 
the theory of defense: defendant said he was 
not there and there was no proof that supported 
a second-degree murder charge; defendant de- 
nied having any knowledge of or involvement in 
the shooting. Johnson v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 593 (Tenn. Crim. 
App. July 24, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 1109 (Tenn. Dec. 26, 
2007). 

In defendant’s rape case, counsel was not 
ineffective for failing to call an expert to con- 
tradict the victim’s testimony that she drank 
antifreeze, because counsel testified that he 
prepared for the case, had discussions with 
defendant about the possibility of the expert 
testifying at trial, and that they made the 
decision not to call the expert as a witness; 
counsel felt that putting the expert on the stand 
was risky, because he could testify that he was 
of the opinion that the victim was abused. 
Combs v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 597 (Tenn. Crim. App. July 26, 
2007), rehearing denied, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
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Aug. 21, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1089 (Tenn. Dec. 26, 2007). 

Decision by trial counsel with regard to 
whether evidence should be presented of the 
victim’s involvement in criminal enterprises 
was clearly one of trial strategy, which may not 
be second-guessed on appeal, and defendant 
failed to show how such testimony would have 
aided his theory of self-defense. Ginn v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 638 
(Tenn. Crim. App. July 18, 2008). 

Counsel was not ineffective for failing to 
investigate petitioner’s case because counsel 
testified that he did not think a potential wit- 
ness would make a good witness or have any- 
thing to offer that would refute the guilt of 
petitioner; court found that counsel’s decision 
not to have the witness testify was a legitimate 
trial tactic and strategy decision. Smith v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 820 (Tenn. Crim. App. Oct. 13, 2008). 

Defendant’s petition for post-conviction relief 
was properly denied where he failed to show 
that he did not receive effective assistance of 
counsel and his guilty pleas were not knowing 
and voluntary; counsel negotiated a favorable 
plea agreement and defendant told the court 
his pleas were free and voluntary. Callaway v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 840 (Tenn. Crim. App. Oct. 23, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
148 (Tenn. Feb. 17, 2009). 

Counsel was not deficient in failing to object 
to introduction of the victim’s panties at trial 
and there was no proof that the victim actually 
had an STD. Way v. State, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 897 (Tenn. Crim. App. 
Oct. 29, 2008). 

Counsel was not ineffective for failing to call 
a witness to testify at petitioner’s trial because 
counsel testified that he knew the state had a 
copy of a statement wherein the witness totally 
omitted petitioner’s involvement in his account 
of the shooting, and counsel explained that he 
believed the state’s impeachment of the witness 
would therefore both undermine the witness’s 
own testimony and damage the jury’s percep- 
tion of petitioner. Sullivan v. State, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 936 (Tenn. 
Crim. App. Dec. 3, 2008). 


84.5. —When Juror Knows State’s Wit- 
ness. 

Although there was a presumption of preju- 
dice, bias, or partiality given the juror’s connec- 
tion to the witness via work, that presumption 
was sufficiently rebutted given the testimony 
that their relationship was very distant and 
that the juror did not harbor any actual bias, 
and abundant proof supported the evidence of 
premeditation. State v. Smith, — S.W.3d —, 
2015 Tenn. Crim. App. LEXIS 5 (Tenn. Crim. 
App. Jan. 7, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 410 (Tenn. May 14, 2015). 
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85. ———Standard of Review. 


Denial of counsel at the preliminary hearing 


was harmless, because there was no defense- 
useful information which could have been ob- 
tained at the preliminary hearing, and at trial 
defense counsel ably cross-examined the nar- 
cotics agent, revealing essentially the same 
testimony as the preliminary hearing. State v. 
McKissick, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. Oct. 1, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
80 (Tenn. Jan. 28, 2008). 


87. ——Raising Issue of Defendant’s 
Competency. 

Although trial counsel failed to present evi- 
dence of a prisoner’s psychological problems to 
the juvenile court at the prisoner’s transfer 
hearing, the record did not illustrate that the 
prisoner was prejudiced by counsel’s handling 
of the transfer hearing, or from any of counsel’s 
other alleged omissions leading up to the pris- 
oner’s acceptance of guilty pleas to four counts 
of aggravated robbery and three counts of at- 
tempt to commit aggravated robbery. Pierce v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 630 (Tenn. Crim. App. Aug. 7, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
1061 (Tenn. Nov. 19, 2007). 

In defendant’s death penalty case, counsel 
was not ineffective in the pretrial phase of 
defendant’s case, because counsel filed numer- 
ous pretrial motions on defendant’s behalf, in- 
cluding motions for discovery, for a mental 
examination, to exclude evidence, for impeach- 
ment evidence, and for a notice of an alibi 
defense; counsel estimated that he met with 
defendant at least a dozen times during the six 
months of his representation and confirmed 
that his billing records reflected he had spent 
approximately 60.15 hours on the case, and 
defendant’s compelled self-representation re- 
sulted from his own misbehavior and nothing 
else. Carruthers v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 944 (Tenn. Crim. App. 
Dec. 12, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 411 (Tenn. May 27, 2008). 

In a capital murder case, because there was 
sufficient doubt about defendant’s competency, 
counsel should have been appointed to vigor- 
ously cross-examine the state’s witnesses and 
present witnesses on behalf of defendant, who 
had previously waived his right to counsel; the 
trial court was presented with a defendant who 
was for years considered incompetent to stand 
trial and one of the state’s expert witnesses 
testified that he was unsure whether defendant 
could retain his competency under the stress of 
trial. State v. Taylor, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. Mar. 
7, 2008). 

In a capital murder case, the trial court erred 
in failing to appoint advisory counsel because, 
although the facts of the case were not particu- 
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larly complex, the legal complexities included 
defendant’s competency, a potential insanity 
defense, and the exclusion of incriminating 
letters; advisory counsel could have addition- 
ally aided subsequently appointed counsel in 
the preparation of post-trial motions, which 
was apparently difficult considering that defen- 
dant lacked recollection of portions of the trial. 
State v. Taylor, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 7, 
2008). 


87.5. ——Jury Instructions. 

Court of criminal appeals erred in holding 
that a trial counsel’s failure to request a jury 
instruction on a lesser-included offense is never 
prejudicial to a defendant found guilty of a 
greater offense; under certain facts and circum- 
stances, a trial counsel’s failure to request a 
jury instruction on a lesser-included offense 
could be prejudicial to a defendant and entitle 
him or her to post-conviction relief based on 
ineffective assistance of counsel. Bryant v. 
State, 460 S.W.3d 513, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 13, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 


89. ——Effective Assistance Denied. 

Defendant was entitled to post-conviction re- 
lief on the basis of ineffective assistance of 
counsel, because counsel failed to timely file a 
motion for new trial, thereby depriving defen- 
dant of the right to challenge issues other than 
sufficiency of the evidence and sentencing on 
appeal. Byington v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 881 (Tenn. Crim. App. 
Nov. 26, 2007). 

Court erred in denying petitioner’s motion for 
postconviction relief where it was undisputed 
that defense counsel agreed with the state to 
modify petitioner’s sentence for assault without 
affording petitioner a guilty plea hearing at 
which petitioner was assured admonition of 
petitioner’s rights as a predicate to a knowing, 
voluntary, and intelligent plea; hence, defense 
counsel was ineffective. Thompson v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 113 
(Tenn. Crim. App. Feb. 7, 2008). 

Defendant failed to establish claims of inef- 
fective assistance of counsel by clear and con- 
vincing evidence where trial court found that 
trial counsel performed appropriate investiga- 
tion into the case, and that finding was sup- 
ported in the record; defendant failed to estab- 
lish prejudice with respect to trial counsel’s 
failure to use any or all of the prospective alibi 
witnesses at trial. Jones v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. May 28, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 736 (Tenn. Sept. 29, 
2008). 

Where counsel had affirmatively and errone- 
ously advised petitioner at sentencing that he 
could petition to remove his name from the sex 
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offender registry when in fact he could not do 
so, counsel’s performance was deficient under 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 9, and the grant of posttrial relief vacating a 
guilty plea was affirmed. Skelton v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 681 
(Tenn. Crim. App. Aug. 28, 2008). 

Counsel’s failure to investigate and present 
mitigation evidence prejudiced petitioner; it 
was probable that the introduction of the avail- 
able mitigating evidence could have tipped the 
scales in favor of a sentence less than death, 
and there was a reasonable probability that 
sentencing would have been different. Cole v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 186 (Tenn. Crim. App. Mar. 8, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
728 (Tenn. July 14, 2011). 

Petitioner was entitled to a delayed appeal 
due to his counsel’s failure to comply with Tenn. 
R. Crim. P. 37(D); although the record showed 
that petitioner was aware of his right to an 
appeal, it failed to establish that he clearly and 
unambiguously intended to waive his appellate 
rights. Rather, he attempted to contact defense 
counsel several times. Hanke v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 465 
(Tenn. Crim. App. June 22, 2011). 

Counsel was ineffective for failing to ask an 
expert directly whether petitioner lacked the 
capacity to premeditate because the law explic- 
itly permitted him to ask the “ultimate ques- 
tion” regarding whether petitioner was capable 
of forming premeditation at the time of the 
offense. However, the error did not prejudice 
petitioner because counsel rebutted the issue of 
premeditation in other ways and the evidence 
was sufficient to sustain the convictions. Mob- 
ley v. State, 397 S.W.3d 70, 2013 Tenn. LEXIS 
200 (Tenn. Feb. 21, 2013). 

Counsel was deficient in asking a witness his 
opinion of petitioner and thus allowing the 
state to introduce evidence of petitioner’s crimi- 
nal record; however, the error was harmless 
because the testimony of an accomplice specifi- 
cally identified petitioner as the person who 
killed both victims, and the physical proof at 
trial was consistent with the testimony of the 
accomplice and the other witnesses for the 
State. Eisom v. State, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 811 (Tenn. Crim. App. Sept. 
24, 2013). 

Counsel was ineffective for failing to present 
psychological mitigating evidence during sen- 
tencing, and therefore defendant’s death sen- 
tence was vacated and the case was remanded 
for a new capital sentencing hearing, where 
counsel possessed several decades worth of 
Tennessee Department of Correction records 
that habitually characterized defendant as 
mentally ill, including his diagnosis of schizo- 
phrenia. Post-conviction counsel’s experts 
opined that defendant had the reasoning skills 
of a nine or ten-year-old, they believed that 
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records showed that his brain had atrophied, 
and described his social and emotional develop- 
ment as stunted. Davidson v. State, 453 S.W.3d 
386, 2014 Tenn. LEXIS 918 (Tenn. Nov. 17, 
2014), cert. denied, Davidson v. Tennessee, 191 
L. Ed. 2d 768, 135 S. Ct. 1897, — U.S. —, 2015 
U.S. LEXIS 2976 (U.S. 2015). 


90. ——Effective Assistance Not Denied. 

Defendant failed to establish ineffective as- 
sistance in violation of his sixth amendment 
rights by clear and convincing evidence as 
required by T.C.A. § 40-30-110(f); the record 
did not preponderate against the postconviction 
court’s findings that trial counsel properly in- 
vestigated and prepared the case for trial. Cole- 
man v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 449 (Tenn. Crim. App. June 7, 
2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper, in part because he failed 
to show that he was prejudiced by his trial 
counsel’s failure to present witnesses on his 
behalf; thus, he failed to show that his counsel 
rendered ineffective assistance. Pye v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 476 
(Tenn. Crim. App. June 20, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 1028 
(Tenn. Oct. 29, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper because the inmate failed 
to meet his required burden of proof in regard 
to claims of ineffective assistance; counsel’s 
decision regarding the cross-examination of the 
victims’ therapist and not submitting the re- 
sults of the unfavorable evaluation as proof at 
the sentencing hearing were strategic deci- 
sions. Suggs v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 477 (Tenn. Crim. App. June 
20, 2007). 

Defendant failed to show by clear and con- 
vincing evidence how counsel’s supposed fail- 
ure to investigate the cause of death of the 
victim prejudiced him where counsel testified 
that he reviewed the victim’s medical files and 
concluded that the victim’s primary cause of 
death was directly attributable to the head 
injuries allegedly inflicted by defendant; defen- 
dant testified that he spent a sufficient amount 
of time communicating with defendant and his 
family about the case. Moore v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 524 (Tenn. 
Crim. App. July 2, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 594 
(Tenn. Crim. App. July 18, 2007), review or 
rehearing denied, — S.W.38d —, 2007 Tenn. 
LEXIS 1037 (Tenn. Nov. 19, 2007). 

Defendant did not prove ineffective assis- 
tance of counsel where, to obtain a conviction 
for felony murder, the state had to prove the 
underlying felony, not convict defendant of the 
robbery, and thus a double jeopardy bar to 
convicting defendant of robbery did not prohibit 
the state from offering evidence of the robbery 
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to support a felony murder conviction; defen- 
dant did not show by clear and convincing 
evidence that counsel’s failure to litigate the 
motion to dismiss was prejudicial. Moore v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 524 (Tenn. Crim. App. July 2, 2007), 
rehearing denied, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 594 (Tenn. Crim. App. July 
18, 2007), review or rehearing denied, — 
S.W.3d —, 2007 Tenn. LEXIS 1037 (Tenn. Nov. 
19, 2007). 

Convicted offender was properly denied post- 
conviction relief, because he did not demon- 
strate by clear and convincing evidence as re- 
quired by T.C.A. § 40-30-110(f) that he received 
ineffective assistance of counsel in violation of 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 9; although the offender challenged counsel’s 
handling of the state’s fingerprint evidence, 
counsel’s testimony at the postconviction hear- 
ing demonstrated the validity of his decisions 
regarding the evidence. Tomlin v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 573 
(Tenn. Crim. App. July 17, 2007). 

Because the presentment was not defective, 
and the grand jury issued the presentment 
some five months after the acts, the statute of 
limitations had not run on defendant’s aggra- 
vated assault charge and counsel was not de- 
fective in declining to raise this issue. Jones v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 574 (Tenn. Crim. App. July 17, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty pleas, because they were a 
voluntary and intelligent choice among alterna- 
tive courses of action, defendant understood his 
pleas, he understood the sentences he would 
receive, he was not coerced into pleading guilty, 
and he was satisfied with counsel’s representa- 
tion; counsel stated at the hearing that he 
explained the evidence the state planned to use 
to corroborate the audiotapes of the drug trans- 
actions. Sharp v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 583 (Tenn. Crim. App. 
July 23, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 811 (Tenn. Sept. 17, 2007). 

Denial of postconviction relief to the peti- 
tioner was appropriate, because the record re- 
vealed that he was fully advised of his rights, 
understood the nature and consequences of his 
guilty plea to the offense of custodial interfer- 
ence, and was satisfied with counsel’s perfor- 
mance in negotiating a favorable alternative 
sentence at the time of the plea. Ali v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 586 
(Tenn. Crim. App. July 24, 2007). 

Counsel was not ineffective for failing to 
investigate a diminished capacity defense to 
defendant’s murder charge, because counsel 
testified that defendant adamantly denied be- 
ing in the apartment or killing the victim, 
neither defendant nor his family ever indicated 
that he had mental problems, and given defen- 
dant’s denial of any participation in the crime, 
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counsel had no reason to pursue diminished 
capacity. Williams v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 590 (Tenn. Crim. App. 
July 24, 2007). 

Counsel was not ineffective in cross-examin- 
ing a witness, which resulted in testimony that 
the victim’s keys were not in the victim’s purse 
and defendant had taken the keys, because 
defendant’s father testified that the victim’s 
keys were in the purse when he gave it to the 
witness, counsel testified that the witness re- 
fused to give a statement before trial, and as 
the court noted, defendant having the victim’s 
keys was not a crucial fact in the case. Williams 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 590 (Tenn. Crim. App. July 24, 2007). 

Counsel was not ineffective for failing to 
investigate and prepare the case, because coun- 
sel testified that he met with defendant about 
ten times before trial, discussed the state’s case 
with him, hired an investigator, visited the 
crime scene, talked with defense witnesses, and 
based the theory of defense on defendant’s 
adamant claim that he did not kill the victim. 
Williams v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 590 (Tenn. Crim. App. July 
24, 2007). 

In defendant’s rape case, counsel was not 
ineffective for failing to provide evidence to the 
jury of the victim’s ulterior motive, because the 
post-conviction court determined that because 
the state developed at trial that the victim had 
a pending lawsuit against defendant and the 
adoption home, any incorrect statements by 
counsel for defendant during opening state- 
ments about payment for the victim’s story was 
harmless. Combs v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 597 (Tenn. Crim. App. 
July 26, 2007), rehearing denied, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 706 (Tenn. Crim. 
App. Aug. 21, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 1089 (Tenn. Dec. 26, 
2007). 

In defendant’s rape case, counsel was not 
ineffective, because the post-conviction court 
determined that defendant did not stand in the 
position of parent to child, but instead in the 
position of slaveholder to slave to the victim 
and that the Indiana case cited by defendant 
would not have bolstered defendant’s argument 
at trial; thus, the post-conviction court deter- 
mined that defendant failed to show prejudice 
by trial counsel’s failure to argue Indiana law to 
the jury. Combs v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 597 (Tenn. Crim. App. 
July 26, 2007), rehearing denied, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 706 (Tenn. Crim. 
App. Aug. 21, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 1089 (Tenn. Dec. 26, 
2007). 

In defendant’s rape case, counsel was not 
ineffective, because the post-conviction court 
noted that trial counsel called various wit- 
nesses on defendant’s behalf at trial in order to 
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negate the state’s theory that the victim was 
only a servant; each of the witnesses testified as 
to their perception of how the children were 
treated equally. Combs v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 597 (Tenn. Crim. 
App. July 26, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 706 
(Tenn. Crim. App. Aug. 21, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 1089 
(Tenn. Dec. 26, 2007). 

In defendant’s rape case, counsel was not 
ineffective for failing to confer with defendant 
to develop a defense, because the court found 
that defendant took many notes and had an 
active role in the development of the defense, 
and the court noted that trial counsel kept 
notes from his investigation of the case and 
even hired a private investigator out of his own 
funds in order to prepare for trial. Combs v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 597 (Tenn. Crim. App. July 26, 2007), 
rehearing denied, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 706 (Tenn. Crim. App. Aug. 
21, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 1089 (Tenn. Dec. 26, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty pleas, because counsel suc- 
cessfully attacked what she viewed as the 
weakest point in the state’s case, which allowed 
defendant to plead to a Class B felony rather 
than the charged Class A felony, and defendant 
was facing substantially more time in confine- 
ment if he proceeded to trial; defendant told 
counsel that he wanted to avoid going to trial, 
and her testimony reflected that she secured 
the best possible plea offer for him. Watson v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 603 (Tenn. Crim. App. July 27, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
958 (Tenn. Oct. 22, 2007). 

Defendant’s petition for post-conviction relief 
was properly denied where counsel was not 
ineffective by failing to hire a medical expert 
where his decision was strategic and counsel 
indicated that he believed that the state’s wit- 
ness would testify favorably for the defense and 
he was prepared to cross-examine the witness 
regarding his findings. Webster v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 615 
(Tenn. Crim. App. Aug. 6, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty plea for failure to investigate 
defendant’s case, because counsel testified that 
he investigated the leads defendant gave him, 
he discussed the victim’s prior misstatements 
and possible impeachment evidence with defen- 
dant, and he advised defendant that the state 
had a compelling case; the evidence established 
that defendant had secretly videotaped the 
12-year-old victim so he could view the private 
areas of her body and admitted to a detective 
that he was a voyeur. Clark v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 637 (Tenn. 
Crim. App. Aug. 6, 2007). 
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Counsel was not ineffective for failing to 
interview potential defense witnesses who 
could have impeached the victim’s credibility 
because the court found that the witnesses’ 
testimony would not have impeached the vic- 
tim’s testimony, concluding that the victim’s 
various statements described the different 
manners in which defendant committed the 
rapes on the three separate occasions. Clark v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 637 (Tenn. Crim. App. Aug. 6, 2007). 

Counsel was not ineffective for failing to 
investigate a separate case in which the victim 
alleged that another person had sexually as- 
saulted her only a few weeks prior to defen- 
dant’s assault of the victim, because the court 
concluded that counsel obtained the court file, 
ascertained that the other person confessed to 
the molestation, and that the case was disposed 
of. Clark v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 637 (Tenn. Crim. App. Aug. 
6, 2007). 

Counsel was not ineffective for failing to 
employ expert services in investigating the 
case, because defendant failed to call a witness 
at the post-conviction hearing to establish that 
the witness’s testimony would have benefitted 
him; defendant failed to demonstrate that he 
could have found a pediatrician who would 
have testified that the medical evidence indi- 
cated that he did not digitally penetrate the 
victim. Clark v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 637 (Tenn. Crim. App. Aug. 
6, 2007). 

Pursuant to T.C.A. § 40-30-110(f), the post- 
conviction court properly denied defendant’s 
petition for relief as defendant failed to prove 
ineffective assistance of counsel; trial counsel 
presented defenses and made informed strate- 
gic decisions, and his performance was not 
below constitutional standards. Roland v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 651 (Tenn. Crim. App. Aug. 16, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
38 (Tenn. Jan. 28, 2008). 

Inmate’s claim that his trial counsel’s perfor- 
mance was deficient and prejudicial for failing 
to investigate and interview an alleged alibi 
witness was without merit, because the inmate 
did not present the alleged alibi witnesses in 
support of his petition for postconviction relief, 
and therefore he failed to show by clear and 
convincing evidence that counsel’s performance 
was either deficient or prejudicial. Sims v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 657 (Tenn. Crim. App. Aug. 15, 2007). 

Inmate failed to show by clear and convincing 
evidence that trial counsel’s failure to obtain a 
copy of the audiotape of the victim’s emergency 
telephone call to the university’s police depart- 
ment constituted deficient performance, be- 
cause the record showed that counsel and his 
investigator attempted to obtain a copy of the 
recording but none was available because it 
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had been recorded over pursuant to the police 


‘department’s policy. Sims v. State, — S.W.3d —, 

2007 Tenn. Crim. App. LEXIS 657 (Tenn. Crim. 
App. Aug. 15, 2007). 

Counsel was not ineffective for failing to 
inform defendant as to the nature and conse- 
quences of his guilty plea, because defendant’s 
guilty plea colloquy demonstrated that he 
agreed that he himself had read the plea agree- 
ment, counsel had fully explained his guilty 
plea, and the trial court explained both the 
charges and the sentences. Barnett v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 662 
(Tenn. Crim. App. Aug. 20, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 1064 
(Tenn. Nov. 19, 2007). 

Counsel was not ineffective for failing to 
adequately investigate the facts of defendant’s 
case before he pleaded guilty, because defen- 
dant admitted that trial counsel met with him 
to review his interview with the police and to go 
over the plea agreement, counsel testified that 
she met with defendant several times, and 
defendant also admitted that he confessed to 
the crime in a statement to the police. Barnett 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 662 (Tenn. Crim. App. Aug. 20, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
1064 (Tenn. Nov. 19, 2007). 

Counsel was not ineffective for failing to have 
defendant undergo mental health screenings 
before pleading guilty, because trial counsel 
testified that at her initial meeting with defen- 
dant, she found him to be despondent; however, 
at the preliminary hearing he was alert and 
was able to speak cogently with counsel regard- 
ing his case, and counsel believed defendant to 
be competent throughout her representation of 
him. Barnett v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 662 (Tenn. Crim. App. Aug. 
20, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 1064 (Tenn. Nov. 19, 2007). 

Defendant did not show that he was entitled 
to post-conviction relief, as under the sixth 
amendment he did not show ineffective assis- 
tance of counsel; defendant did not establish 
his claims relative to counsel’s investigation of 
a witness, he did not present the witness at the 
post-conviction hearing to corroborate his claim 
that the witness’s testimony would have as- 
sisted his defense, and any speculation that 
defendant may have had about the content of 
the witness’s testimony was not sufficient clear 
and convincing proof to support a claim for 
post-conviction relief. Beasley v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 663 
(Tenn. Crim. App. Aug. 20, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 92 (Tenn. 
Jan. 28, 2008). 

Post-conviction court properly determined 
that trial counsel’s representation was neither 
deficient nor prejudicial where counsel’s failure 
to request an instruction amounted to harmless 
error, and defendant could not change theories 
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from the trial court to the appellate court; 
defendant did not meet his burden of demon- 
strating either that appellate counsel’s perfor- 
mance was deficient or that he was prejudiced 
by appellate counsel’s representation. Cammon 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 673 (Tenn. Crim. App. Aug. 23, 2007). 

Counsel was not ineffective for failing to offer 
proof through another expert after the defense 
was unexpectedly confronted with the testi- 
mony of a rebuttal expert near the end of 
defendant’s proof, because the defense had al- 
ready put on proof through the testimony of 
their expert, which they considered damaging 
to the state’s case. Dellinger v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 682 (Tenn. 
Crim. App. Aug. 28, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 832 
(Tenn. Crim. App. Oct. 12, 2007). 

Defendant failed to show that counsel were 
deficient in failing to present additional expert 
proof, because at trial both parties presented 
expert opinions on the length of time the victim 
had been dead when his body was found; the 
trial court found that the issue of time of death 
involved a classic case of conflicting expert 
testimony. Dellinger v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 682 (Tenn. Crim. App. 
Aug. 28, 2007), rehearing denied, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 832 (Tenn. Crim. 
App. Oct. 12, 2007). 

Counsel was not ineffective in defendant’s 
capital murder case for incorrectly explaining 
the purpose or scope of mitigation evidence to 
the jury, because counsel told the jury that he 
wanted to emphasize what he hoped would be 
viewed as positive things about defendant, and 
in summarizing the mitigation evidence, coun- 
sel focused on such factors as the defendant’s 
childhood of poverty and harsh discipline, his 
limited education, and the tragedies that defen- 
dant had endured in the accidental deaths of 
two of his children. Dellinger v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 682 (Tenn. 
Crim. App. Aug. 28, 2007), rehearing denied, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 832 
(Tenn. Crim. App. Oct. 12, 2007). 

Defendant’s post-conviction petition was 
properly denied where he failed to substantiate 
his claim that trial counsel had not adequately 
prepared a defense for his evading arrest 
charge; defendant did not demonstrate that 
trial counsel’s representation constituted defi- 
cient performance, as well as any resulting 
prejudice. Burke v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 696 (Tenn. Crim. App. 
Aug. 29, 2007). 

Post-conviction relief was properly denied in 
a case related to rape, because defendant failed 
to prove ineffective assistance of counsel due to 
counsel’s failure to call potential witnesses, as 
defendant presented no proof about the sub- 
stance of the individuals’ potential testimony, 
counsel concluded that four of the potential 
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witnesses would not have provided testimony 
favorable to defendant, and counsel did not 
have enough information to locate a fifth poten- 
tial witness. Adams v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 699 (Tenn. Crim. App. 
Sept. 4, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate under T.C.A. § 40- 
30-110(f), because he failed to prove that his 
trial counsel was ineffective; notwithstanding 
the victim’s photographic identification of the 
inmate, there was ample proof, including the 
inmate’s own testimony, that placed him at the 
victim’s house and connected him to the crimes, 
and thus his argument that his trial counsel 
was ineffective for failing to challenge the vic- 
tim’s identification of the inmate from a photo- 
graphic lineup was without merit. State v. 
Barnes, — 8.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 702 (Tenn. Crim. App. Sept. 4, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
63 (Tenn. Feb. 4, 2008). 

Dismissal of the inmate’s petition for post- 
conviction relief was appropriate, because he 
failed to prove that he received ineffective as- 
sistance of counsel; the inmate failed to present 
evidence that an insanity defense could have 
been supported or that he would not have pled 
guilty if further medical examination had been 
conducted. Williams v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 709 (Tenn. Crim. App. 
Sept. 7, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 56 (Tenn. Jan. 28, 2008). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate, because the appel- 
late court was unable to find that the inmate’s 
counsel’s failure to appeal the exclusion of 
testimony from a witness was anything other 
than reasonable strategy; additionally, nothing 
indicated that the outcome of the inmate’s trial 
would have been different had two other wit- 
nesses testified. Lovins v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 726 (Tenn. Crim. 
App. Sept. 14, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 127 (Tenn. Feb. 25, 
2008). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate, because he failed to 
prove that his counsel was ineffective; the in- 
mate failed to show that additional visits with 
counsel would have made a difference in the 
outcome of the trial or that the meetings that 
actually did occur were not adequate. Anderson 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 753 (Tenn. Crim. App. Sept. 21, 2007). 

Where petitioner pled guilty to aggravated 
robbery and two counts of second degree mur- 
der, he was not entitled to post-conviction re- 
lief, because he failed to prove that counsel 
rendered deficient performance under Tenn. 
Const. art. I, § 9; counsel investigated the case, 
considered potential defenses, and fully ex- 
plained the plea agreement to petitioner. Mar- 
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tin v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. Sept. 28, 2007). 

Defendant’s single drug sale was enough to 
establish probable cause to obtain a search 
warrant and counsel was not ineffective for 
failing to raise that argument at the suppres- 
sion hearing, because defendant’s selling co- 
caine to an informant while standing in the 
doorway of his home was an illegal act. Ste- 
phens v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 777 (Tenn. Crim. App. Oct. 3, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 118 (Tenn. Feb. 25, 2008). 

Counsel was not ineffective for failing to raise 
on direct appeal that the trial court should have 
made a determination as to whether defendant 
properly received a copy of the search warrant 
because an officer testified that he left a copy of 
the warrant with defendant; in denying the 
motion to suppress, the trial court stated that it 
was satisfied that the search warrant was in 
accordance with the law, and although the trial 
court did not expressly state that defendant 
had properly received a copy of the warrant, the _ 
trial court obviously believed the officer’s testi- 
mony over that of defendant. Stephens v. State, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 777 
(Tenn. Crim. App. Oct. 3, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 118 (Tenn. Feb. 
25, 2008). 

Counsel was not ineffective for refusing to 
introduce evidence pertaining to the victim’s 
alleged sexual abuse of defendant, because if 
defendant refused to testify about the victim’s 
alleged sexual abuse, the testimony of the other 
witnesses on that subject was inadmissible; 
that conclusion was buttressed by the trial 
court’s ruling in limine excluding the testimony 
of defendant’s mother and stepbrother on rel- 
evance grounds. Dodd v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 800 (Tenn. Crim. 
App. Oct. 10, 2007). 

Counsel was not ineffective for failing to fully 
explain the ramifications of defendant’s deci- 
sion not to testify, because at an in camera 
hearing, counsel advised defendant that she 
had an absolute right not to testify, that if she 
chose not to testify the court would tell the jury 
that they could not use that fact against her, 
and that she also had a right to testify on her 
own behalf. Dodd v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Oct. 10, 2007). 

Trial counsel did not render ineffective assis- 
tance of counsel because counsel testified that 
he handled more than 100 criminal cases and 
the trial court found counsel’s testimony re- 
garding his qualifications as a criminal defense 
attorney to be credible, counsel testified that he 
made numerous attempts to speak with defen- 
dant on the telephone and while they may have 
only met in person on three or four occasions, 
they did in fact speak on the telephone, and 
counsel testified that he gave defendant a copy 
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of the indictment and discussed the results of 
‘the discovery motion with defendant. Boales v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 808 (Tenn. Crim. App. Oct. 17, 2007). 

Defendant failed to meet his burden of clear 
and convincing proof for post-conviction relief 
under T.C.A. § 40-30-110(f) when defendant’s 
guilty plea to second degree murder was not the 
result of ineffective assistance of counsel, be- 
cause: (1) Counsel did not err in failing to 
investigate an alibi witness who was a victim of 
the aggravated robbery and who would have 
testified against the inmate; (2) The petition to 
enter a plea of guilty clearly outlined the con- 
sequences of the guilty plea, including the re- 
quirement that the sentence be served at 100 
percent; (3) Defendant acknowledged his signa- 
ture on that document; and (4) As a result of the 
guilty plea, defendant avoided a life sentence 
for felony murder and escaped any conviction 
for the attempt to commit especially aggra- 
vated robbery. Gordon v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 811 (Tenn. Crim. 
App. Oct. 12, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 163 (Tenn. Mar. 3, 2008). 

Counsel was not ineffective for failing to 
failed to follow recommendations for follow-up 
services related to defendant’s competency to 
stand trial, because a mental health evaluator 
stated that the staff was of the opinion that 
defendant’s condition was such that he was 
capable of adequately assisting in his defense 
in a court of law; while the letter also stated 
that the staff recommended follow-up services 
related to competency to stand trial, defendant 
offered no proof as to what those services were. 
McCauley v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 835 (Tenn. Crim. App. Oct. 
29, 2007). 

Counsel was not ineffective for failing to 
consult with an expert to determine the effect 
that defendant’s failure to take his psychiatric 
medicines had on his mental state at the time of 
the offense, because counsel arranged for defen- 
dant to receive a mental health evaluation, and 
it indicated that defendant did not meet the 
criteria for an insanity defense; furthermore, 
the trial court found that counsel considered 
the necessity for a second evaluation, and after 
weighing the facts, determined that it was not 
necessary under the circumstances. McCauley 
yv. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 835 (Tenn. Crim. App. Oct. 29, 2007). 

Counsel was not ineffective for failing to 
request lesser included offense instructions, 
because the defense was that defendant was 
not present during the shooting, defendant ac- 
knowledged that the trial strategy revolved 
around him having no involvement in the 
crime, and therefore it was not in defendant’s 
best interest to argue several alternative theo- 
ries; based on the proof presented at trial and 
the agreed upon trial strategy, counsel made 
the tactical decision not to request lesser in- 
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cluded offenses. Williams v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 869 (Tenn. Crim. 
App. Nov. 16, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 301 (Tenn. Apr. 14, 2008). 

Counsel was not ineffective for failing to 
interview witnesses who observed the events 
leading up to the shooting incident, because 
while both witnesses testified at the postconvic- 
tion hearing that they were present during an 
earlier fight, they both acknowledged that they 
did not see the shooting; testimony that defen- 
dant got into a fight with the victim prior to 
shooting him was presented by state witnesses 
at trial, and the witnesses’ testimony might 
have proven harmful to defendant’s case be- 
cause their testimony could have been used by 
the state to show motive and thereby bolster its 
case that defendant acted with premeditation 
when he shot the victim. Welch v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 870 
(Tenn. Crim. App. Nov. 16, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 828 
(Tenn. Oct. 27, 2008). 

In an especially aggravated robbery case, 
counsel was not ineffective for failing to request 
an instruction on aggravated assault as a 
lesser-included offense of especially aggravated 
robbery, because the undisputed proof showed 
that defendant was part of a plan to rob the 
victim; no proof was presented to establish a 
second motive for the attack on the victim. 
Johnson v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 888 (Tenn. Crim. App. Nov. 
28, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 119 (Tenn. Feb. 25, 2008). 

Appellate counsel was not ineffective for fail- 
ing to raise an appellate issue regarding the 
existence of probable cause for defendant’s war- 
rantless arrest, because prior to the arrest 
police were able to corroborate anonymous in- 
formation that defendant’s car was still at the 
scene; therefore, the evidence supported the 
determination that the police had probable 
cause to believe that defendant was culpable in 
the murders of the victims. Buford v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 891 
(Tenn. Crim. App. Nov. 30, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 295 
(Tenn. Apr. 14, 2008). 

Trial counsel was not ineffective for failing to 
raise inconsistencies in an officer’s testimony at 
a motion to suppress, because counsel thor- 
oughly cross-examined the officer on the fact 
that an informant gave inconsistent state- 
ments; although counsel did not cross-examine 
the officer in detail about each inconsistency, 
counsel clearly established that the informant’s 
statements to the officer were inconsistent. 
Buford v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 891 (Tenn. Crim. App. Nov. 30, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 295 (Tenn. Apr. 14, 2008). 

Trial counsel was not ineffective for failing to 
include in defendant’s motion to suppress a 
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claim that defendant was subjected to an un- 
reasonable delay in being brought before a 
magistrate after his warrantless arrest, be- 
cause the postconviction court found that de- 
fendant was arrested around noon, he was 
advised and signed a waiver of rights form at 
12:55 p.m., the investigation concluded and a 
written statement was taken beginning at 7:21 
p.m. and concluding at 9:15 p.m.; the next day 
the affidavit of complaint was filed and defen- 
dant was taken before a magistrate. Buford v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 891 (Tenn. Crim. App. Nov. 30, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
295 (Tenn. Apr. 14, 2008). 

In a child rape case, counsel was not ineffec- 
tive for failing to investigate defendant’s level 
of competence, because counsel’s testimony was 
that he did not seek a mental evaluation of 
defendant because he did not have reason to 
question defendant’s competency, and because 
he feared raising the issue of defendant’s men- 
tal health would alert the state to proof that 
defendant had a history of committing sexual 
abuse. Rye v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 897 (Tenn. Crim. App. Nov. 
30, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty plea, because it was entered 
voluntarily and knowingly; the trial court ad- 
vised defendant of the terms of the plea and of 
her rights, and defendant acknowledged her 
understanding of the plea and her rights and 
her satisfaction with counsel. Hicks v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 909 
(Tenn. Crim. App. Dec. 4, 2007). 

Counsel was not ineffective in relation to 
defendant’s guilty plea, because counsel’s testi- 
mony established that he met with defendant 
eight to ten times, reviewed the evidence in the 
case, and explained in great detail that defen- 
dant’s being sent to a drug rehabilitation center 
was contingent upon his still being in the 
county jail at the end of the year, which was a 
condition beyond his or the state’s control; the 
transcript of the guilty plea hearing revealed 
that the trial court also fully explained the 
conditions required for defendant to be sent to 
drug rehabilitation. Mitchell v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 934 (Tenn. 
Crim. App. Dec. 10, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 221 (Tenn. Apr. 7, 
2008). 

In defendant’s death penalty case, appellate 
counsel was not ineffective for failing to raise as 
an issue on appeal the trial court’s failure to 
give an alibi instruction, because the witness’s 
testimony that he had seen defendant in the 
early morning hours of the day before he first 
heard news reports about the victims’ murders 
was not sufficient to warrant an alibi instruc- 
tion; the witness was unable to recall the 
month or even the day of the week that the 
events transpired, and the testimony merely 
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established that the witness saw defendant for 
only a few minutes on an undetermined night 
sometime before the witness heard the news 
about the victims’ disappearance. Carruthers v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 944 (Tenn. Crim. App. Dec. 12, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
411 (Tenn. May 27, 2008). 

In defendant’s death penalty case, appellate 
counsel was not ineffective for failing to raise as 
an issue on appeal the impaneling of an anony- 
mous jury and extra courtroom security, be- 
cause the trial court had ample reasons to 
believe that it was a case in which the jurors 
needed to be protected; the record revealed that 
one of the codefendants had been found hanged 
in his cell prior to trial and defendant had 
repeatedly threatened his counsel and their 
families. Carruthers v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 944 (Tenn. Crim. 
App. Dec. 12, 2007), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 411 (Tenn. May 27, 2008). 

Defendant was not constructively denied 
counsel in his death penalty case, because pre- 
trial counsel met regularly with defendant, 
appeared at numerous pretrial report hearings, 
reviewed discovery, filed and argued numerous 
substantive pretrial motions, and interviewed a 
number of potential witnesses. Carruthers v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 944 (Tenn. Crim. App. Dec. 12, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
411 (Tenn. May 27, 2008). 

In defendant’s death penalty case, appellate 
counsel was not ineffective for failing to raise 
on appeal the trial court’s alleged interference 
with defendant’s relationship with an expert 
witness, because defendant did not present the 
expert as a witness during the penalty stage of 
the trial, when his testimony that the two male 
victims were not buried alive and the female 
victim was probably unconscious at the time of 
her burial might have been relevant to refute 
the aggravating circumstance that the murders 
were especially heinous, atrocious, or cruel; 
therefore, defendant did not meet his burden of 
showing that appellate counsel was deficient in 
not raising that issue on appeal Carruthers v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 944 (Tenn. Crim. App. Dec. 12, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
411 (Tenn. May 27, 2008). 

In defendant’s death penalty case, appellate 
counsel was not ineffective for failing to raise as 
an issue on appeal the trial court’s failure to 
inquire into the alleged bias of a juror, because 
there were no allegations that the juror dis- 
liked defendant’s mother or had called the 
police to complain about various activities of 
defendant’s family members; there was no 
proof that the juror knew or recognized defen- 
dant, and the trial court relayed the informa- 
tion regarding the identification of the juror as 
a neighbor to all the parties, including defen- 
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dant. Carruthers v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 944 (Tenn. Crim. App. 
Dec. 12, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 411 (Tenn. May 27, 2008). 

Counsel was not ineffective for failing to 
prevent petitioner from being cross-examined 
during his sentencing allocution, because the 
prosecutor’s improper cross-examination did 
not reveal any evidence not already on record, 
and the court considered petitioner’s allocution 
statements when re-sentencing him but none- 
theless enhanced petitioner’s sentence by five 
years based on his previous history of criminal 
convictions and the fact that he had committed 
a felony while on probation. Carter v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 972 
(Tenn. Crim. App. Dec. 12, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 224 
(Tenn. Apr. 7, 2008). 

Counsel was not ineffective for failing to 
subpoena a detective to testify on petitioner’s 
behalf, because counsel testified that he made 
no guarantees to petitioner with respect to the 
outcome of the sentencing hearing and specifi- 
cally informed him that his substantial crimi- 
nal record made it unlikely that the trial court 
would order concurrent sentencing; addition- 
ally, the detective’s testimony was unnecessary 
since the state did not contest the fact that 
petitioner had cooperated with the authorities. 
Johnson v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 978 (Tenn. Crim. App. Nov. 
15, 2007). 

Counsel was not ineffective in relation to the 
voluntariness of petitioner’s guilty plea, be- 
cause the transcript of the guilty plea hearing 
reflected that petitioner responded appropri- 
ately when asked if he understood the various 
constitutional rights as described by the trial 
court, if he understood he was waiving certain 
rights by pleading guilty, whether he under- 
stood his guilty plea, and whether he was 
entering his plea knowingly and voluntarily. 
Johnson v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 978 (Tenn. Crim. App. Nov. 
15, 2007). 

Counsel was not ineffective by failing to pres- 
ent evidence of juvenile petitioner’s mild men- 
tal retardation at a transfer hearing because 
counsel stated that although she could not 
recall specifically what occurred at the hearing, 
if petitioner or his mother had made her aware 
of petitioner’s mental retardation, she would 
have made the court aware of the issue. Wright 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 18 (Tenn. Crim. App. Jan. 9, 2008). 

Court properly denied petitioner’s request for 
a delayed appeal because the record supported 
the determination that counsel had properly 
informed petitioner of his right to appeal, and 
counsel told the trial court during the postcon- 
viction proceeding that he had informed peti- 
tioner of his right to appeal. Dykes v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 19 
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(Tenn. Crim. App. Jan. 10, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 346 
(Tenn. Apr. 28, 2008). 

Counsel was not ineffective because counsel 
visited with petitioner several times, discuss- 
ing both a separate pending rape charge and 
the instant robbery charge, petitioner admitted 
committing the robbery, and he only requested 
that counsel attempt to reduce the offense to 
shoplifting and aggravated assault; as a result 
of that request, counsel focused the majority of 
his attention on petitioner’s rape charges. Mer- 
ritt v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 34 (Tenn. Crim. App. Jan. 22, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 377 (Tenn. May 27, 2008). 

Counsel was not ineffective in his communi- 
cation with petitioner because counsel received 
many letters from petitioner and wrote peti- 
tioner back on four occasions; counsel visited 
petitioner in jail twice and the two met at each 
of petitioner’s multiple court appearances. 
Dickerson v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 52 (Tenn. Crim. App. Jan. 4, 
2008), appeal denied, — $.W.3d —, 2008 Tenn. 
LEXIS 334 (Tenn. Apr. 28, 2008). 

Counsel was not ineffective for failing to 
adequately investigate petitioner’s case be- 
cause petitioner did not provide any evidence to 
show how interviewing witnesses would have 
benefitted him; additionally, petitioner did not 
show that further testing of the drugs found or 
viewing the buy money would have aided his 
defense, and he did not offer evidence to show 
that the chain of custody was in any way 
compromised. Dickerson v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 52 (Tenn. Crim. 
App. Jan. 4, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 334 (Tenn. Apr. 28, 2008). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because it was volun- 
tary and intelligent, counsel advised petitioner 
about the risks of going to trial, petitioner was 
facing 15 to 60 years in prison, counsel advised 
petitioner that his co-defendants had become 
state witnesses, and that the buy money was 
found on petitioner; the trial court asked peti- 
tioner if the plea was freely and voluntarily 
made, if he had been informed of the elements 
of the crime, the burden of proof, and defenses. 
Dickerson v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 52 (Tenn. Crim. App. Jan. 4, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 334 (Tenn. Apr. 28, 2008). 

In petitioner’s rape of a child case, counsel 
was not ineffective for failing to contact certain 
witnesses that petitioner contended would have 
been beneficial to his cause at trial because 
petitioner failed to call any of the proposed 
witnesses during the post-conviction hearing 
and failed to show any prejudice. Zukowski v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 60 (Tenn. Crim. App. Jan. 9, 2008), 
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appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
375 (Tenn. May 12, 2008). 

In a rape of a child case, counsel was not 
ineffective for failing to investigate petitioner’s 
medical records that could have shown his 
inability to commit the crimes because counsel 
testified that petitioner did not assert his injury 
as a defense to the charges while counsel was 
preparing for trial, and petitioner did not pro- 
vide any medical records on appeal and pre- 
sented none during the post-conviction hearing. 
Zukowski v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 60 (Tenn. Crim. App. Jan. 9, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 375 (Tenn. May 12, 2008). 

Counsel was not ineffective for failing to file a 
motion for speedy trial because the post-convic- 
tion court found that there was no evidence 
that any witnesses died or otherwise became 
unavailable because the trial did not occur 
sooner; additionally, petitioner was ultimately 
acquitted of aggravated rape, a Class A felony, 
and the jury instead found petitioner guilty of 
the lesser offenses of misdemeanor assault. 
State v. Bates, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 101 (Tenn. Crim. App. Feb. 21, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 489 (Tenn. June 23, 2008). 

Counsel was not ineffective for failing to 
adequately meet with petitioner because trial 
counsel spoke with petitioner on the phone 
about ten times in preparing for trial, and they 
further convened to discuss the case in a hold- 
ing cell area in the courthouse before court 
appearances by petitioner; trial counsel testi- 
fied that he actually preferred to meet with his 
clients in the holding cell area because he 
believed it was more convenient and private 
than a jail visit. State v. Bates, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 101 (Tenn. Crim. 
App. Feb. 21, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 489 (Tenn. June 23, 
2008). 

Counsel was not ineffective for failing to 
obtain a DNA expert for the defense because 
counsel testified that the DNA evidence relied 
upon by the state was largely inconclusive as to 
the victim’s assertions regarding the kidnap- 
ping and rape charges, and he believed that an 
independent DNA expert was not necessary. 
State v. Bates, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 101 (Tenn. Crim. App. Feb. 21, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 489 (Tenn. June 23, 2008). 

Counsel was not ineffective for failing to 
utilize an investigator to help locate potential 
witnesses because the post-conviction court 
found that the photos of the victim taken at the 
police department the morning of the attack 
were so compelling that even though the jury 
might have found she initially consented to 
being tied up, she did not consent to the extent 
of the restraint and the physical injuries she 
suffered; even if the defense had called five 
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witnesses instead of two to testify that the 
victim liked rough sex and liked to be tied up, 
the court did not believe the jury would have 
reached a different verdict. State v. Bates, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 101 
(Tenn. Crim. App. Feb. 21, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 489 
(Tenn. June 23, 2008). 

Counsel was not ineffective for failing to 
object when the state questioned petitioner 
about specific incidents of conduct because the 
shooting was caught on camera, and there was 
no reason to conclude that there was a prejudi- 
cial effect on petitioner; the question served to 
highlight the fact that the shooting was com- 
pletely at odds with petitioner’s prior conduct, 
and thus a hearing would have similarly re- 
sulted in the question being allowed. Smart v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 119 (Tenn. Crim. App. Feb. 4, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
693 (Tenn. Sept. 15, 2008). 

Counsel was not ineffective for failing to 
prevent the eyewitness store clerk from testify- 
ing that petitioner told her that the victim 
robbed him and that petitioner would be going 
to jail instead of the victim because although it 
was prejudicial to petitioner because it pro- 
vided support for the state’s theory that the 
murder was premeditated, it was in no way 
unfairly prejudicial. Smart v. State, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 119 (Tenn. 
Crim. App. Feb. 4, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 693 (Tenn. Sept. 
15, 2008). 

Counsel was not ineffective for not present- 
ing petitioner’s landlord as a witness at trial 
because the fault of the landlord not being 
called lay with petitioner, as petitioner had not 
given counsel adequate contact information for 
the landlord in time to ensure his appearance 
at court; moreover, even if the landlord had 
testified, his recitation of the amount owed for 
rent did not negate the fact that petitioner was 
found with a marketable quantity of drugs on 
him. Graves v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 120 (Tenn. Crim. App. Feb. 
22, 2008). 

Counsel’s failure to insist on a jury-out hear- 
ing did not constitute ineffective assistance 
because while on the stand petitioner admitted 
that he had no problem answering the jurors’ 
questions; additionally, counsel testified that he 
thought the questions were innocuous enough, 
and nothing in petitioner’s brief showed preju- 
dice. Graves v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 120 (Tenn. Crim. App. Feb. 
22, 2008). 

When the post-conviction petitioner pled 
guilty to possession of over .5 grams of cocaine 
with the intent to sell, he did not receive 
ineffective assistance of counsel, as his trial 
counsel’s testimony established that there were 
no pertinent questions at the suppression hear- 


67 AMENDMENTS 


ing that he failed to ask, he explained in detail 
the trial court’s suppression ruling to the peti- 
tioner, and he went over with the petitioner the 
pros and cons of proceeding to trial versus 
accepting the plea agreement, including the 
greater punishment the petitioner faced if con- 
victed of selling drugs in a school zone. Cart- 
wright v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 143 (Tenn. Crim. App. Feb. 14, 
2008). 

In a murder case, counsel was not ineffective 
for failing to independently test the bullets 
because counsel could not have secured inde- 
pendent testing of the bullets at the time of 
trial; testimony revealed that the FBI was the 
only organization or lab conducting such a test 
at that time and the state presented two ex- 
perts that both tied petitioner to the bullets. 
Lowe v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 176 (Tenn. Crim. App. Mar. 10, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 610 (Tenn. Aug. 25, 2008). 

In a murder case, counsel was not ineffective 
for failing to test bloody shorts worn by a 
witness because although petitioner was not 
given funds to test the shorts at the post- 
conviction stage, he could have questioned the 
witness at the post-conviction hearing as to 
whose blood was on the shorts, which he failed 
to do. Lowe v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 176 (Tenn. Crim. App. Mar. 
10, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 610 (Tenn. Aug. 25, 2008). 

Under the sixth amendment and Tenn. 
Const. art. I, § 9, defendant did not show 
ineffective assistance of counsel as a discrep- 
ancy of a street name in the indictment did not 
affect his guilty plea and counsel adequately 
represented defendant; defendant did not prove 
any prejudice from counsel’s alleged deficien- 
cies in representation. Smotherman v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 182 
(Tenn. Crim. App. Mar. 7, 2008), appeal dis- 
missed, — S.W.3d —, 2008 Tenn. LEXIS 514 
(Tenn. July 14, 2008). 

Defendant failed to establish his claims of 
ineffective assistance of counsel by clear and 
convincing evidence where the trial court found 
that trial counsel performed an appropriate 
investigation into the case and that finding was 
supported in the record, and that certain mo- 
tions were not appealed did not per se entitle 
defendant to relief; defendant failed to estab- 
lish prejudice with respect to trial counsel’s 
failure to use any or all of the prospective alibi 
witnesses at trial. Miller v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 189 (Tenn. Crim. 
App. Feb. 25, 2008). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive under the sixth amendment, where defen- 
dant failed to show that counsel was ineffective 
or that he had been prejudiced by counsel’s 
actions. Hardy v. State, — S.W3d —, 2008 
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Tenn. Crim. App. LEXIS 190 (Tenn. Crim. App. 
Mar. 4, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 640 (Tenn. Aug. 25, 2008). 

Counsel was not ineffective for failing to 
secure an immunity agreement for petitioner 
because counsel’s testimony established that 
an agreement was made with federal and state 
prosecutors that nothing petitioner said would 
be used against him, and the state would have 
been able to prosecute petitioner for the mur- 
ders based on information supplied by a wit- 
ness. Odom v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 195 (Tenn. Crim. App. Mar. 
3, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 479 (Tenn. June 23, 2008). 

Counsel was not ineffective in relation to 
petitioner’s guilty pleas because petitioner’s 
guilty plea submission hearing demonstrated 
that the trial court carefully and thoroughly 
questioned him about every aspect of his deci- 
sion, petitioner understood exactly what he was 
doing when he decided to plead guilty, and 
petitioner failed to establish that he was in any 
way prejudiced by counsel’s representation. 
Odom v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 195 (Tenn. Crim. App. Mar. 38, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 479 (Tenn. June 23, 2008). 

Denial of the petitioner’s request for post- 
conviction relief on ineffective assistance 
grounds was proper as he failed to show any 
prejudice that resulted from counsel’s alleged 
failures to expend more time on his case, em- 
ploy investigative services, move to sever his 
charges, discuss his testifying, and request jury 
instructions; furthermore, trial counsel testi- 
fied that he did communicate a plea offer to the 
petitioner, and he did secure a year-long con- 
tinuance of the case after he was retained. 
Anthony v. State, — S.W.38d —, 2008 Tenn. 
Crim. App. LEXIS 226 (Tenn. Crim. App. Mar. 
24, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 648 (Tenn. Aug. 25, 2008). 

Counsel was not ineffective in relation to 
defendant’s failure to testify at sentencing be- 
cause counsel was reluctant to have petitioner’s 
prior convictions and history highlighted, and 
counsel testified that he discussed sentencing 
with petitioner before sentencing and that pe- 
titioner did not want to testify; additionally, 
petitioner was asked by the trial judge at sen- 
tencing if he wanted to testify on his own 
behalf, and petitioner responded “No.” Pierce v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 248 (Tenn. Crim. App. Mar. 31, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
407 (Tenn. May 27, 2008). 

Counsel was not ineffective for failing to call 
witnesses to testify on petitioner’s behalf at the 
sentencing hearing because counsel and peti- 
tioner had a discussion regarding calling wit- 
nesses and the possibility of being cross-exam- 
ined regarding his prior convictions; petitioner 
had an obligation to call his witnesses and 
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document their testimony at the post-convic- 
tion hearing in order to establish the prejudice 
requirement of Strickland. Pierce v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 248 
(Tenn. Crim. App. Mar. 31, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 407 
(Tenn. May 27, 2008). 

Counsel was not ineffective in counseling 
petitioner to plead guilty because counsel knew 
that if a motion to suppress were filed, the 
favorable plea agreement offer would be with- 
drawn, and counsel stated that arguing to a 
jury that petitioner’s statement was coerced by 
the actual perpetrator of the crime would have 
been risky, considering that a conviction on the 
principle charge would have resulted in a much 
longer sentence. Doss v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 255 (Tenn. Crim. 
App. Apr. 1, 2008), appeal dismissed, — S.W.3d 
—, 2008 Tenn. LEXIS 515 (Tenn. July 14, 
2008). 

Counsel was not ineffective for failing to 
object to testimony about a prior rape of the 
victim by petitioner’s accomplices because peti- 
tioner was not involved in the prior rape and 
the state alleged the subsequent beating, for 
which petitioner was on trial, was an attempt 
to kill the victim so she could not testify about 
the rape; when counsel learned that one accom- 
plice would testify against petitioner, she de- 
cided the testimony about the rape should be 
admitted so that she could impeach the accom- 
plice about the rape and his participation in it. 
Lester v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 270 (Tenn. Crim. App. Apr. 7, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 735 (Tenn. Sept. 29, 2008). 

Counsel was not ineffective for failing to 
include allege on appeal that petitioner’s con- 
victions for especially aggravated kidnapping 
and attempted first degree murder violated due 
process because in petitioner’s direct appeal, 
the appellate court in fact was aware of, and 
addressed, the Anthony issue. Lester v. State, 
—§.W.3d —, 2008 Tenn. Crim. App. LEXIS 270 
(Tenn. Crim. App. Apr. 7, 2008), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 735 (Tenn. 
Sept. 29, 2008). 

Counsel was not ineffective for failing to 
request a jury instruction on facilitation of 
especially aggravated kidnapping and facilita- 
tion of attempted first degree murder because 
the proof at trial was overwhelming that peti- 
tioner was a principle very much involved and 
his defense was that he was not present and did 
not participate in the crime; further, the court 
held there was no proof that he had no inten- 
tion to be involved in the actual end result. 
Lester v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 270 (Tenn. Crim. App. Apr. 7, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 735 (Tenn. Sept. 29, 2008). 

Denial of postconviction relief was proper 
because defendant was made aware that his 
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four-year sentence would be served consecu- 
tively to his two-year sentence, and the fact 
that defendant could have been eligible for 
parole after serving 30 percent of either sen- 
tence and the application of his jail credits to 
one sentence rather than the other would have 
made his sentence potentially shorter, did not 
render his guilty plea unknowing or involun- 
tary. Dodson v. State, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 291 (Tenn. Crim. App. Mar. 
31, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 468 (Tenn. June 23, 2008). 

A rational jury could have found defendant 
guilty of facilitation of felony murder, T.C.A. 
§ 39-13-202(a), from the evidence; thus, defen- 
dant did not establish that appellate counsel 


_was ineffective in not challenging sufficiency of 


the evidence and was not entitled to post- 
conviction relief. Jones v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 309 (Tenn. Crim. 
App. Apr. 25, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 837 (Tenn. Oct. 27, 2008). 

Defendant was not entitled to postconviction 
relief because defendant failed to show ineffec- 
tive assistance of counsel when counsel testi- 
fied that when the trial court expressed an 
intention to comparatively apply the 1982 and 
1989 versions of the sentencing law, counsel 
told defendant that trial court’s view may not 
prevail, however defendant liked the view es- 
poused by the trial court and told counsel in 
essence not to “rock the boat,” and defendant 
failed to show he was prejudiced by the dispute 
about the applicable sentencing law. Frazier v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 357 (Tenn. Crim. App. Apr. 15, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
825 (Tenn. Oct. 27, 2008). 

Record supported trial court’s determination 
that defendant had not met the Strickland 
standard for proving his allegations of ineffec- 
tive assistance of counsel because despite de- 
fendant’s contention, defendant did not ask 
counsel at the post-conviction hearing whether 
they had discussed aggravating or mitigating 
circumstances; further, defendant did not pro- 
vide any mitigating evidence that his attorney 
failed to discover. Thurman v. State, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 428 (Tenn. 
Crim. App. June 2, 2008). 

Defendant’s petition for post-conviction relief 
was denied as trial counsel was not ineffective 
when counsel testified that he had interviewed 
witnesses and defendant did not demonstrate 
how he was prejudiced by any alleged defi- 
ciency in this regard, and defendant did not fail 
to adequately cross-examine the state’s wit- 
nesses; defendant also did not demonstrate how 
he was prejudiced by the allegedly deficient 
pre-trial consultations with trial counsel. Dixon 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 510 (Tenn. Crim. App. July 8, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
830 (Tenn. Oct. 27, 2008). 
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Although counsel did not advise inmate of ~ 


indirect and collateral consequences of inmate’s 
guilty plea, counsel did not render ineffective 
assistance of counsel. McMillian v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 553 
(Tenn. Crim. App. July 23, 2008). 

Defendant’s counsel was not deficient in 
withdrawing his motion to suppress defen- 
dant’s statement where defendant was not in 
custody at the time he made the statement; 
actions of the police fully complied with the 
requirements of Miranda, and counsel had no 
basis to suppress the statement. Allen v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 592 
(Tenn. Crim. App. July 3, 2008), appeal denied, 
Halliburton v. Town of Halls, — S.W.3d —, 2009 
Tenn. LEXIS 202 (Tenn. May 11, 2009). 

Defendant did not show ineffective assis- 
tance of counsel where delay between his arrest 
and arraignment did not come close to the 
48-hour threshold established in a prior case; 
issuance of a valid arrest warrant satisfied the 
requirement that there had to be a judicial 
determination of probable cause for extended 
detention, and defendant failed to establish 
that counsel performed deficiently by failing to 
raise the issue prior to trial. Dotson v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 684 
(Tenn. Crim. App. Aug. 26, 2008). 

Counsel was not ineffective in petitioner’s 
murder case due to conflict of interest because 
petitioner acknowledged that trial court ap- 
pointed two new attorneys to represent his case 
and that both attorneys represented him for 
about 13 months before he pleaded guilty to 
second degree murder; post-conviction court 
found that petitioner’s case was not harmed 
because the public defender’s office immedi- 
ately withdrew representation upon discover- 
ing the possible conflict of interest. Dick v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 735 (Tenn. Crim. App. Sept. 19, 2008). 

Counsel was not ineffective in petitioner’s 
murder case because counsel was prepared to 
challenge the credibility of the medical exam- 
iner, but fact that the victim died from multiple 
stab wounds was not in dispute as autopsy 
photographs clearly evidenced stab wounds on 
the victim’s body, and counsel was prepared to 
utilize a defense of diminished capacity should 
the case go to trial; however, petitioner chose to 
enter a “best interest” plea in exchange for a 
sentence of 23 years rather than face life im- 
prisonment if convicted of first degree premedi- 
tated murder. Dick v. State, — S.W.3d —, 2008 
Tenn. Crim. App. LEXIS 735 (Tenn. Crim. App. 
Sept. 19, 2008). 

In petitioner’s murder case, counsel was not 
ineffective for failing to move for a mistrial 
because there was evidence of petitioner’s own 
declaration that he was going to kill someone 
wearing red; evidence supported trial court’s 
findings about the effect of petitioner’s other 
bad acts. Waters v. State, — S.W.3d —, 2008 
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Tenn. Crim. App. LEXIS 763 (Tenn. Crim. App. 
Oct. 1, 2008), appeal denied, — S.W.3d —, 2009 
Tenn. LEXIS 211 (Tenn. Mar. 23, 2009). 

In petitioner’s murder case, counsel was not 
ineffective for failing to object because petition- 
er’s complaints about leading questions would 
have resulted in questions being posed differ- 
ently to the witness, with the information ulti- 
mately gaining admission; further, petitioner 
did not dispute at trial that he shot the victim, 
and any leading questions about his admission 
to the witness that he shot the victim were not 
prejudicial to his self-defense theory. Waters v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 763 (Tenn. Crim. App. Oct. 1, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
211 (Tenn. Mar. 28, 2009). 

In petitioner’s murder case, counsel was not 
ineffective for failing to discover and to cross- 
examine a witness about her prior conviction 
for aggravated assault because the record con- 
tained the transcript of trial, which reflected 
that trial court ruled that the conviction was 
not relevant to the witness’s credibility and 
that the defense could not recall the witness. 
Waters v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 763 (Tenn. Crim. App. Oct. 1, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 211 (Tenn. Mar. 23, 2009). 

In petitioner’s murder case, counsel was not 
ineffective for failing to present proof that the 
victim’s fingerprints were identified from a beer 
bottle because there was other evidence that 
the victim had been drinking and there was 
eyewitness proof that the victim hit petitioner 
with the beer bottle before the shooting. Waters 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 763 (Tenn. Crim. App. Oct. 1, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
211 (Tenn. Mar. 23, 2009). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because counsel testi- 
fied that he explained to petitioner how much 
time he would have to serve before becoming 
eligible for parole, but made no assurances 
regarding an actual release date; also, counsel 
met with petitioner on several occasions in the 
period between petitioner’s arraignment and 
his guilty plea, including a meeting the day 
before the plea hearing. Medina v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 768 
(Tenn. Crim. App. Sept. 30, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 955 
(Tenn. Dec. 15, 2008). 

Defendant’s petition for postconviction relief 
was properly denied as he failed to establish his 
U.S. Const. amend. 6 claim of ineffective coun- 
sel; trial counsel testified that he provided 
defendant a copy of discovery and was not 
informed of alibi witnesses, and defendant did 
not show that trial counsel was not adequately 
prepared for trial. Fenton v. State, —S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 778 (Tenn. Crim. 
App. Oct. 2, 2008). 
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Defendant’s petition for post-conviction relief 
was properly denied as trial counsel’s perfor- 
mance was not deficient under the sixth 
amendment and Tenn. Const. art. I, § 9; defen- 
dant’s guilty plea was voluntary and defendant 
did not show he was being administered medi- 
cation at time the guilty pleas were entered. 
Poe v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 794 (Tenn. Crim. App. Oct. 7, 
2008). 

Counsel was not ineffective for failing to 
contest the execution of the search warrant 
because counsel spoke with the officers and 
petitioner and had no reason to believe there 
was a basis to file the motion to suppress; 
petitioner did not produce any evidence to re- 
fute the police testimony that they did “knock 
and announce” prior to entering the home. Bills 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 805 (Tenn. Crim. App. Oct. 10, 2008). 

Petitioner did not show that trial counsel was 
deficient for failing to file a motion to suppress 
based on the search warrant because counsel 
testified that defects in the warrant were cured 
before petitioner was indicted; she further tes- 
tified that she did not have reason to believe 
that there was a basis for a motion to suppress. 
Bills v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 805 (Tenn. Crim. App. Oct. 10, 
2008). 

Counsel’s failure to properly object to admis- 
sion of a letter and continued failure to move to 
strike the introduction of the letter before the 
jury retired constituted deficient performance; 
however, petitioner did not demonstrate that 
the deficient performance was prejudicial. Bills 
v. State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 805 (Tenn. Crim. App. Oct. 10, 2008). 

Counsel was not ineffective for failing to 
request discovery because counsel testified that 
he gave petitioner a copy of his statement, 
counsel went over everything he received from 
the state with petitioner, and although counsel 
did not file a formal discovery motion, he ex- 
plained that he obtained discovery without 
having to file a motion. Smith v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 820 
(Tenn. Crim. App. Oct. 13, 2008). 

Counsel was not ineffective for advising peti- 
tioner not to take the stand because the post- 
conviction court did not accredit petitioner’s 
testimony that counsel promised to call two 
other witnesses, which was his alleged reason 
for not testifying; court noted that petitioner 
did not identify any improper influence, de- 
mands, or misrepresentations on the part of 
counsel leading him not to testify, nor did he 
testify at the evidentiary hearing as to what his 
testimony would have been. Smith v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 820 
(Tenn. Crim. App. Oct. 13, 2008). 

Counsel was not ineffective for not having 
petitioner present during the sentencing hear- 
ing because petitioner admitted that he was 
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present when his sentence was pronounced; 
counsel agreed that he talked to trial judge 
before petitioner was brought into the court- 
room but said that petitioner was present dur- 
ing sentencing. Smith v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 820 (Tenn. Crim. 
App. Oct. 13, 2008). 

Under T.C.A. § 40-30-1038, defendant’s peti- 
tion for post-conviction relief was properly de- 
nied as he did not show that he received inef- 
fective assistance of trial counsel pursuant to 
the sixth amendment, and he had been fully 
informed of the consequences of his guilty pleas 
and voluntarily and knowingly chose to plead 
guilty rather than proceed to trial. Hoyle v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 874 (Tenn. Crim. App. Nov. 12, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
244 (Tenn. Mar. 23, 2009). 

Counsel was not ineffective for failing to 
allege in motion to suppress that petitioner’s 
statements were coerced because counsel did 
argue to court that petitioner was intoxicated 
at the time of his statement, and that he gave 
the remaining statements due to intimidating 
methods used by police officers that pressured 
petitioner into giving those statements. John- 
son v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 890 (Tenn. Crim. App. Nov. 10, 
2008). 

Petitioner was not prejudiced by ineffective- 
ness of counsel regarding sentencing advice 
because petitioner never indicated that he 
would have definitely taken the state’s offer, 
and the record showed that petitioner would 
have insisted upon going to trial regardless of 
trial counsel’s failure to accurately determine 
his range status. Blye v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 942 (Tenn. Crim. 
App. Nov. 24, 2008), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 364 (Tenn. May 4, 2009). 

Counsel was not ineffective for failing to 
obtain expert psychological services for the pur- 
pose of mitigating petitioner’s sentence because 
counsel had petitioner’s prior mental health 
report which stated that the expert was “not 
aware of any diagnosis of any mental illness”; 
counsel reviewed psychological reports that de- 
termined that petitioner was competent to 
stand trial and testified that the reports did not 
include anything that would have benefited 
petitioner at sentencing. Blye v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 942 
(Tenn. Crim. App. Nov. 24, 2008), appeal de- 
nied, — S.W.3d —, 2009 Tenn. LEXIS 364 
(Tenn. May 4, 2009). 

Reversal of an order that concluded that a 
confidential informant was a material witness 
and that disclosure was warranted was appro- 
priate because the informant was neither a 
participant in, nor a material witness to, the 
crimes charged in the case. Thus, they were not 
entitled to disclosure on that basis, and the 
failure of a defendant’s lawyer to obtain the 
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informant’s name did not provide that defen- ~ 


dant with a viable claim for the ineffective 
assistance of counsel. State v. Ostein, 293 
S.W.3d 519, 2009 Tenn. LEXIS 520 (Tenn. Aug. 
20, 2009). 

Defendant did not show that counsel was 
ineffective where he did not prove by clear and 
convincing evidence that trial counsel failed to 
inform him that he would be required to regis- 
ter as a sexual offender and defendant was 
advised by court during the plea colloquy that 
the sentence was to be served at 100 percent. 
Ward v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 43 (Tenn. Crim. App. Jan. 14, 
2009), rev'd, 315 S.W.3d 461, 2010 Tenn. LEXIS 
635 (Tenn. July 7, 2010). 

Counsel was not ineffective regarding pro- 
spective witnesses because counsel stated that 
he did not call either witness because they did 
not have direct knowledge of what petitioner 
did after he left the residence, and, as a matter 
of trial strategy, trial counsel did not want to 
“muddy the waters” with testimony on extrane- 
ous subjects. Utley v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 174 (Tenn. Crim. App. 
Mar. 5, 2009). 

Counsel was not ineffective for failing to 
obtain a mental evaluation of petitioner be- 
cause counsel testified that during his many 
meetings with petitioner, he never had any 
reason to doubt petitioner’s competency, and 
petitioner always insisted that he was not the 
shooter, such that any claim of diminished 
competence or addiction would have been irrel- 
evant to petitioner’s case strategy. The decision 
not to rely on diminished competence or addic- 
tion was a tactical decision, and thus, the fact 
that petitioner’s own defense strategy did not 
exonerate him was insufficient to demonstrate 
prejudice to his case. Woods v. State, — S.W.3d 
—, 2009 Tenn. Crim. App. LEXIS 197 (Tenn. 
Crim. App. Mar. 18, 2009). 

Appellate counsel was not ineffective for fail- 
ing to inform petitioner of the status of his 
appeal because, although he erroneously told 
petitioner that no application for permission to 
appeal had been filed, the record did not pre- 
ponderate against the trial court’s findings that 
the mistaken statements in appellate counsel’s 
correspondence with petitioner were “inconse- 
quential.” Appellate counsel pursued direct re- 
view, and appellate counsel corresponded with 
petitioner in a series of letters and during that 
period of correspondence, appellate counsel suf- 
fered a data loss at his office. Woods v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 197 
(Tenn. Crim. App. Mar. 18, 2009). 

Counsel was not ineffective for failing to 
object to the prosecutor’s characterization of 
the wound site during opening statement and 
to the state’s introduction of testimony that 
petitioner participated in drug sales in front of 
the victim’s home because the trial court found 
that even if the statement was inaccurate, 
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counsel was able to exploit any inconsistency 
regarding the wound site. Additionally, testi- 
mony regarding drug involvement was relevant 
motive evidence, and counsel objected to the 
admissibility of testimony regarding the neigh- 
borhood’s reputation and petitioner’s drug ac- 
tivities. Woods v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 197 (Tenn. Crim. App. 
Mar. 18, 2009). 

Counsel was not ineffective for failing to 
impeach the victim with evidence of a prior 
Marijuana possession conviction because the 
victim admitted he had smoked marijuana and 
consumed alcohol before the shooting. Rather 
than impeaching the victim further with his 
drug conviction, counsel set up the inconsis- 
tency in the victim’s testimony that while the 
victim tried to prevent drug sales from occur- 
ring outside his home, he in fact used drugs 
inside his home. Woods v. State, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 197 (Tenn. Crim. 
App. Mar. 18, 2009). 

Counsel was not ineffective for failing to 
discover the weapon used in the shooting and 
subjecting it to ballistics testing because the .38 
caliber weapon recovered near the crime scene 
was too large to be the weapon used in the 
shooting, the state did not recover the actual 
weapon used in the shooting, and the weapon 
recovered near the crime scene was not rel- 
evant to petitioner’s case. Counsel requested 
the trial court order the state to perform ballis- 
tics testing on the gun, but the trial court 
denied the motion requesting a bailistics re- 
port. Woods v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
18, 2009). 

Defendant’s counsel was not ineffective 
where counsel testified that defendant’s pri- 
mary concern was the avoidance of incarcera- 
tion rather than the collateral terms of sex 
offender probation, and defendant was fully 
and clearly made aware of the specifics of the 
plea agreement; defendant’s admission satis- 
fied the elements of rape, defendant was not 
unaware of his rights or the consequences of his 
guilty plea, and defendant entered his guilty 
pleas knowingly, voluntarily, and intelligently. 
Calvert v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 230 (Tenn. Crim. App. Mar. 26, 
2009). 

Counsel was not ineffective for declining to 
challenge the trial court’s order revoking defen- 
dant’s community corrections sentence where 
defendant pled guilty to violating his commu- 
nity corrections sentence and acknowledged 
that he was entering his plea freely and volun- 
tarily; second counsel testified that he fully 
explained that defendant’s eight-year term 
would be served in incarceration and that de- 
fendant agreed to the length and manner of the 
sentence for pleading guilty to the community 
corrections violation. Flowers v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 235 
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(Tenn. Crim. App. Apr. 3, 2009), appeal dis- 
missed, — S.W.3d —, 2009 Tenn. LEXIS 317 
(Tenn. June 29, 2009). 

Counsel was not ineffective by failing to have 
independent ballistics testing because an inde- 
pendent ballistics analysis of the scene of the 
shooting would have been only minimally infor- 
mative, given the lack of specific information 
about not only the precise location of the par- 
ties involved in the shooting but also petition- 
er’s experience with guns. Primm v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 478 
(Tenn. Crim. App. Apr. 16, 2009), appeal denied, 
— §.W.3d —, 2009 Tenn. LEXIS 561 (Tenn. 
Aug. 24, 2009). 

Counsel was not ineffective for failing to 
investigate because he spoke with potential 
witnesses and detectives in the case; read po- 
lice reports containing the witnesses’ state- 
ments; heard an accomplice’s testimony at his 
trial; took notes at the accomplice’s trial; and 
researched each witness’s criminal history. 
Primm v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 478 (Tenn. Crim. App. Apr. 16, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 561 (Tenn. Aug. 24, 2009). 

Counsel was not ineffective in communicat- 
ing with petitioner because counsel conferred 
with petitioner several times in preparation for 
trial; reviewed discovery materials with peti- 
tioner; explained the State’s evidence to peti- 
tioner; explained the jury trial process; received 
more than an ordinary number of phone calls 
from petitioner; attempted to explain his antici- 
pated trial strategy to petitioner; regularly con- 
sulted with petitioner during trial; and dis- 
cussed with petitioner whether he should 
testify. Primm v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 478 (Tenn. Crim. App. 
Apr. 16, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 561 (Tenn. Aug. 24, 2009). 

Counsel was not ineffective for not hiring an 
investigator to extract the State’s witnesses’ 
statements and criminal histories because 
counsel knew the likely content of the wit- 
nesses’ testimony because he attended the co- 
defendant’s trial. Further, counsel through his 
own efforts was able to research each witness’s 
background. Primm v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 478 (Tenn. Crim. App. 
Apr. 16, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 561 (Tenn. Aug. 24, 2009). 

Counsel was not ineffective for failing to hire 
an independent ballistics expert to challenge 
the State’s ballistics report because an indepen- 
dent ballistics analysis of the scene of the 
shooting would have been only minimally infor- 
mative, given the lack of specific information 
about not only the precise location of the par- 
ties involved in the shooting but also petition- 
er’s experience with guns. Primm v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 478 
(Tenn. Crim. App. Apr. 16, 2009), appeal denied, 
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— §.W.3d —, 2009 Tenn. LEXIS 561 (Tenn. 
Aug. 24, 2009). 

Counsel was not ineffective for failing to 
communicate with petitioner because counsel 
reviewed discovery materials with petitioner; 
explained the State’s evidence to petitioner; 
explained the jury trial process; received more 
than an ordinary number of calls from peti- 
tioner; and explained his trial strategy to peti- 
tioner. Primm v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 478 (Tenn. Crim. App. Apr. 
16, 2009), appeal denied, — S.W.3d —, 2009 
Tenn. LEXIS 561 (Tenn. Aug. 24, 2009). 

Counsel was not ineffective when counsel 
received notice that petitioner did not receive 
his medication for panic attacks and proceeded 


to trial and to call petitioner as a witness 


because counsel gave specific testimony that he 
was not aware that petitioner needed medica- 
tion and that petitioner appeared to be in 
control of his faculties. Although petitioner 
gave contrary testimony, specifically that he 
had informed counsel that he had not received 
his medication, the post-conviction court found 
that petitioner was not a credible witness. 
Dickens v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 314 (Tenn. Crim. App. Apr. 
28, 2009). 

Counsel was not ineffective for failing to 
move to sever coercion charges because state- 
ments made during the phone calls specifically 
related to the shooting and would have been 
part of the state’s proof, and evidence presented 
in the shooting case would have been admitted 
in a trial for coercion to show the basis for the 
coercive phone calls. Dickens v. State, —S.W.3d 
—, 2009 Tenn. Crim. App. LEXIS 314 (Tenn. 
Crim. App. Apr. 28, 2009). 

In a murder case, counsel was not ineffective 
for failing to find additional witnesses to testify 
about the prior disagreements between peti- 
tioner and the victim because petitioner could 
not fully identify the witnesses, and he ac- 
knowledged that the witnesses were afraid to 
testify at trial. Rodriguez v. State, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. Mar. 6, 2009). 

Counsel was not ineffective for failing to 
pursue available defenses because counsel tes- 
tified that according to a doctor’s report of his 
examination of the victim’s wound, the stab- 
bing was not an accident, and after counsel 
relayed the doctor’s opinion to petitioner, peti- 
tioner admitted that she stabbed the victim. 
Counsel further testified that she had worked 
with the doctor in the past and stated that in 
evaluating cases, the doctor was fair to both 
sides. Holly v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 377 (Tenn. Crim. App. May 
20, 2009). 

Counsel was not ineffective for failing to put 
on evidence that possibly could have exoner- 
ated petitioner because counsel testified that 
after her investigator interviewed the wit- 
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nesses at the apartment at the time of the 
stabbing, she made the decision that the best 
defense strategy in petitioner’s case was not to 
call any of them at the trial, because “their 
testimony would have been in direct conflict 
with what petitioner said.” Holly v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. May 20, 2009). 

In a murder case, counsel was not ineffective 
for failing to request jury instructions on the 
lesser-included offenses of reckless homicide 
and criminally negligent homicide because pe- 
titioner sought out the victim and threatened 
repeatedly to kill him while brandishing a gun; 
thereafter, petitioner confronted the victim and 
intentionally shot him in the back at point 
blank range. Moore v. State, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 383 (Tenn. Crim. App. 
May 20, 2009), dismissed, Moore v. Steward, 
948 F. Supp. 2d 826, 2013 U.S. Dist. LEXIS 
80903 (W.D. Tenn. June 7, 20138). 

Counsel was not ineffective for failing to 
investigate because counsel attended petition- 
er’s preliminary hearing, spoke with an agent, 
listened to recordings of the drug transaction, 
and petitioner acknowledged that a witness 
never said that petitioner was not involved in 
the transaction. Because any statement from 
that witness, therefore, would have further 
implicated petitioner, counsel’s decision to not 
seek his statement was reasonable. Hughes v. 
State, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 19, 2009). 

Counsel was not ineffective for failing to 
adequately confer with petitioner because 
counsel met with petitioner at least three times 
in jail and numerous times during petitioner’s 
court dates and that counsel explained the 
repercussions of pleading guilty as well as the 
elements of conspiracy and criminal responsi- 
bility. Hughes v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 384 (Tenn. Crim. App. May 
19, 2009). 

Petitioner failed to show that counsel was 
ineffective in relation to his guilty plea because 
counsel wrote at least three letters to petitioner 
explaining every count that was charged, the 
class of felony, and the sentence exposure, the 
plea form explained the charges and the poten- 
tial penalty ranges, and petitioner was properly 
advised by counsel regarding parole. Jordan v. 
State, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 389 (Tenn. Crim. App. May 6, 2009). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because the lines of 
communication were open and used by both 
petitioner and counsel, allowing petitioner to 
make well-informed decisions, despite the fact 
that she often became agitated and would re- 
fuse to participate in the conversations. Coun- 
sel stated that due to petitioner’s mental defi- 
ciencies, he discussed the plea agreement with 
her “in great detail,” and was sure that peti- 
tioner understood that 100% service of her 
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‘sentence would be required. Slaven v. State, — 


S.W.3d —, 2009 Tenn. Crim. App. LEXIS 404 
(Tenn. Crim. App. June 9, 2009). 

Counsel was not ineffective regarding peti- 
tioner’s guilty plea because petitioner did not 
inform trial counsel of her desire to withdraw 
her guilty plea until more than thirty days after 
the entry of the pleas, petitioner testified that 
she told counsel that she was willing to accept a 
plea offer of twelve to fourteen years, and 
counsel was ultimately able to reach such an 
agreement with the State after at least two 
previous offers. The transcript of the guilty plea 
hearing further reflected that petitioner under- 
stood the consequences of the plea. Lyttle v. 
State, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 416 (Tenn. Crim. App. June 10, 2009). 

Counsel was not ineffective for failing to 
investigate the case adequately because peti- 
tioner presented no evidence that an expert 
witness was necessary to review the victim’s 
autopsy report or that the autopsy report con- 
tained information relevant to a defense. Trial 
counsel additionally testified that petitioner 
said that he had consumed a six-pack of beer 
that day and that more alcohol was necessary 
for him to be inebriated, thereby excluding 
intoxication as a defense. Corn v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 417 
(Tenn. Crim. App. June 11, 2009), appeal de- 
nied, — S.W.38d —, 2009 Tenn. LEXIS 607 
(Tenn. Sept. 28, 2009). 

Counsel was not ineffective regarding peti- 
tioner’s guilty plea because he pleaded guilty to 
obtain a life sentence with possibility of parole 
after discussing with counsel on several occa- 
sions going to trial when the death penalty was 
possible, and counsel discussed the use of peti- 
tioner’s prior convictions with him. Corn v. 
State, — S.W.3d —, 2009 Tenn. Crim. App. 
LEXIS 417 (Tenn. Crim. App. June 11, 2009), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
607 (Tenn. Sept. 28, 2009). 

Counsel’s was not deficient regarding peti- 
tioner’s guilty plea because counsel testified 
that a better defense strategy would be to argue 
that petitioner had, at most, been an accessory 
after the fact, and a number of disparities in 
petitioner’s testimony likely affected her cred- 
ibility, including her claims that counsel met 
with her for a short time on only a few occasions 
and a witness’s statement that petitioner had 
confessed guilt to her and admitted that she 
was feigning illiteracy. Wilhoite v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 481 
(Tenn. Crim. App. June 23, 2009). 

Trial counsel specifically testified that al- 
though she did not specifically remember in- 
forming defendant that the fund request had 
been approved, she did not tell her that it had 
been denied, and trial counsel also specifically 
testified that it was defendant who insisted 
upon making the decision to accept the plea 
within twenty-four hours, despite trial coun- 
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sel’s advice to the contrary; defendant failed to 
establish that she suffered from a mental dis- 
order which would require an evaluation and 
failed to put forth proof which would establish 
her claim of ineffective assistance of counsel. 
Sanchez v. State, — S.W.3d —, 2009 Tenn. 
Crim. App. LEXIS 623 (Tenn. Crim. App. Aug. 
5, 2009), appeal dismissed, — S.W.3d —, 2010 
Tenn. LEXIS 26 (Tenn. Jan. 19, 2010). 

In an appeal from a denial of post-conviction 
relief, an inmate failed to show by clear and 
convincing evidence that his trial counsel had 
been ineffective. He had argued that his trial 
counsel was ineffective for advising him to 
enter into the stipulation regarding general 
sessions court; however, trial counsel did not 
perform deficiently in his effort to shield the 
jury from information concerning prior unre- 
lated charges pending in general sessions court 
at the time of the offense. Mason v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 827 
(Tenn. Crim. App. Sept. 30, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 427 
(Tenn. Mar. 15, 2010). 

In an appeal from a denial of post-conviction 
relief, an inmate failed to show by clear and 
convincing evidence that his trial counsel had 
been ineffective. He had argued that his trial 
counsel was ineffective for failing to object to 
the duplicitous indictment; however, trial coun- 
sel correctly advised the inmate that a success- 
ful pretrial challenge to the indictment may 
have resulted in the State seeking an indict- 
ment on two counts of alternative theories. 
Mason v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 827 (Tenn. Crim. App. Sept. 30, 
2009), appeal denied, — S.W.3d —, 2010 Tenn. 
LEXIS 427 (Tenn. Mar. 15, 2010). 

In an appeal from a denial of post-conviction 
relief, an inmate failed to show by clear and 
convincing evidence that his trial counsel had 
been ineffective. He had argued that his trial 
counsel was ineffective for failing to investigate 
properly the facts of the case and keep him 
apprised of the evidence to be used against him; 
however, the post-conviction court accredited 
trial counsel’s testimony that the inmate never 
asked him to interview two persons and that 
the inmate never denied his presence at the 
scene of the drug buyer’s arrest. Mason v. State, 
— §.W.3d —, 2009 Tenn. Crim. App. LEXIS 827 
(Tenn. Crim. App. Sept. 30, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 427 
(Tenn. Mar. 15, 2010). 

Petitioner failed to show prejudice from his 
counsel’s alleged ineffective failure to interview 
a state witness or to hire experts in accident 
reconstruction or alcohol retrograde extrapola- 
tion, because he failed to have any witnesses 
testify at the postconviction hearing as to what 
such investigations would have revealed. Co- 
thran v. State, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 980 (Tenn. Crim. App. Dec. 3, 
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2009), appeal denied, — S.W.3d —, 2010 Tenn. 
LEXIS 507 (Tenn. May 11, 2010). 

Trial counsel’s advice to petitioner to plead 
guilty to second degree murder, attempted es- 
pecially aggravated robbery, and tampering 
with evidence, for which petitioner received an 
effective sentence of 40 years, was correct be- 
cause petitioner could have received a sentence 
of life imprisonment following a conviction of 
first degree felony murder; petitioner did not 
receive ineffective assistance of counsel. Lusby 
v. State, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 641 (Tenn. Crim. App. July 27, 2010). 

Counsel was not ineffective for failing to file a 
motion to have petitioner mentally evaluated 
because based on counsel’s own experience with 


petitioner, as well as that of her colleagues, 


counsel did not file a motion for a mental 
evaluation because petitioner could aid in his 
defense and understood the nature of the 
charges. Counsel testified that petitioner never 
requested she file a motion for a mental evalu- 
ation. Williams v. State, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 1046 (Tenn. Crim. 
App. Dec. 15, 2010). 

Vacation of petitioner’s, an inmate’s, convic- 
tions was improper because the courts below 
erred in concluding that counsel performed 
deficiently by exclusively pursuing a theory of 
self-defense, T.C.A. § 39-11-611(a), (d). Trial 
counsel spent over 100 hours on the case, 
worked with two other attorneys, discussed the 
case with the inmate many times, and gener- 
ated an extensive trial memorandum, which 
included a comprehensive statement from the 
inmate; concluding that the inmate had no 
criminal intent when he entered the home and 
simply responded to the victim’s attack, trial 
counsel pursued self-defense exclusively. Felts 
v. State, 354 S.W.3d 266, 2011 Tenn. LEXIS 
1060 (Tenn. Nov. 10, 2011). 

Vacation of petitioner’s, an inmate’s, convic- 
tions was improper because trial counsel did 
not perform deficiently when he changed strat- 
egies and advised the inmate not to testify after 
remarking in opening statement that the in- 
mate would testify. Developments during trial 
altered the calculus of whether the inmate 
should testify, Felts v. State, 354 S.W.3d 266, 
2011 Tenn. LEXIS 1060 (Tenn. Nov. 10, 2011). 

In a death penalty case, counsel was not 
ineffective because, although counsel should 
have objected to the use of a co-defendant’s 
redacted confession, the error was harmless; 
petitioner confessed his involvement in the 
murder, including that he shot the victim, and 
the jury would not have found the state’s case 
less persuasive absent the introduction of the 
redacted statement. Thomas v. State, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 131 (Tenn. 
Crim. App. Feb. 23, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 773 (Tenn. Aug. 
25, 2011), cert. denied, Thomas v. Tennessee, 
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565 U.S. 1245, 182 S. Ct. 1718, 182 L. Ed. 2d 
252, 2012 U.S. LEXIS 1846 (U.S. 2012). 

In a death penalty case, counsel was not 
ineffective for failing to adequately present a 
defense against medical causation because it 
was without dispute that, without medical 
treatment the victim would have died from the 
injuries sustained as a result of the gunshot 
wound. Thus, petitioner could not establish any 
prejudice resulting from the alleged failure of 
counsel to consult a neurologist or otherwise 
more effectively challenge the state’s expert 
witnesses. Thomas v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 131 (Tenn. Crim. App. 
Feb. 23, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 773 (Tenn. Aug. 25, 2011), 
cert. denied, Thomas v. Tennessee, 565 U.S. 
1245, 132 S. Ct. 1713, 182 L. Ed. 2d 252, 2012 
U.S. LEXIS 1846 (U.S. 2012). 

In a death penalty case, counsel was not 
ineffective for failing to present alternative 
perpetrator evidence because the fact that the 
other person attempted an armored car robbery 
raised nothing more than “a conjectural infer- 
ence” that he might be suspected of the earlier 
crime. The other person’s involvement in the 
robbery would not have been admissible at 
trial. Thomas v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 131 (Tenn. Crim. App. Feb. 
23, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 773 (Tenn. Aug. 25, 2011), cert. 
denied, Thomas v. Tennessee, 565 U.S. 1245, 
132 S. Ct. 1713, 182 L. Ed. 2d 252, 2012 U.S. 
LEXIS 1846 (U.S. 2012). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to call an expert 
witness because the expert could not corrobo- 
rate the testimony of another expert. The post- 
conviction court also noted that the record did 
not support the expert’s testimony based upon 
a statement made on the record following the 
in-camera meeting in which lead counsel stated 
he had received the documentation from the 
expert “earlier this week,” not the day prior as 
the expert indicated lead counsel wanted her to 
say. Pike v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. Apr. 
25, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 1110 (Tenn. Nov. 15, 2011), cert. 
denied, Pike v. Tennessee, 2012 U.S. LEXIS 
6877, 568 U.S. 827, 183 S. Ct. 108, 184 L. Ed. 
2d 47 (U.S. 2012). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to call mitigation 
witnesses because, with regard to lay witnesses 
who could possibly have been called, the court, 
based on the testimony which was given, stated 
that the decision was a tactical one based on 
the negative nature of some of the statements. 
Based upon the clear finding by the trial court 
that the mitigation evidence which was omitted 
would not have outweighed the aggravating 
factors, petitioner was precluded from estab- 
lishing prejudice. Pike v. State, — S.W.3d —, 
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“2011 Tenn. Crim. App. LEXIS 285 (Tenn. Crim. 


App. Apr. 25, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 1110 (Tenn. Nov. 15, 
2011), cert. denied, Pike v. Tennessee, 2012 U.S. 
LEXIS 6877, 568 U.S. 827, 133 S. Ct. 103, 184 
L. Ed. 2d 47 (U.S. 2012). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to conduct mean- 
ingful voir dire because a juror stated that he 
could not impose the death penalty under any 
circumstances because of: petitioner’s age. As 
such, the statements made by the juror indi- 
cated that his views would prevent or substan- 
tially impair his performance of his duties as a 
juror in accordance with his instructions and 
his oath; therefore, he was appropriately struck 
for cause, and no objection by trial counsel was 
warranted. Pike v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 285 (Tenn. Crim. App. 
Apr. 25, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 1110 (Tenn. Nov. 15, 2011), 
cert. denied, Pike v. Tennessee, 2012 U.S. 
LEXIS 6877, 568 U.S. 827, 183 S. Ct. 103, 184 
L. Ed. 2d 47 (U.S. 2012). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to discover addi- 
tional mitigating evidence because counsel re- 
tained multiple experts to examine petitioner, 
and a diagnosis was reached. Counsel was 
asked at the post-conviction hearing if any of 
the retained experts had recommended addi- 
tional testing, and he answered in the negative; 
petitioner’s own expert conceded that the diag- 
nosis reached by the State’s expert was reason- 
able at the time. Pike v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 285 (Tenn. Crim. 
App. Apr. 25, 2011), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 1110 (Tenn. Nov. 15, 
2011), cert. denied, Pike v. Tennessee, 2012 U.S. 
LEXIS 6877, 568 U.S. 827, 183 S. Ct. 103, 184 
L. Ed. 2d 47 (U.S. 2012). 

Counsel was not ineffective regarding peti- 
tioner’s appeal because counsel stated that he 
would have included other issues in the appel- 
late brief if he thought they had merit, but he 
was ethically precluded from raising issues 
that were not meritorious. Even though counsel 
did not meet with petitioner specifically in 
preparation of the appeal, they discussed issues 
in preparation for the motion for new trial, and 
counsel kept in correspondence with petitioner 
during the appellate process. Mateen v. State, 
— §.W.3d —, 2011 Tenn. Crim. App. LEXIS 327 
(Tenn. Crim. App. May 5, 2011), appeal denied, 
— §.W.3d —, 2011 Tenn. LEXIS 656 (Tenn. July 
14, 2011). 

Petitioner did not receive ineffective assis- 
tance under due to counsel’s not obtaining a 
transcript with which to cross-examine a wit- 
ness regarding minor discrepancies pointed out 
by petitioner, when the witness’s extensive 
criminal history, his several month delay in 
informing the authorities of petitioner’s state- 
ments, and his hopes of receiving favorable 
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consideration with regard to his own cases were 
brought before the jury. Mateen v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 327 
(Tenn. Crim. App. May 5, 2011), appeal denied, 
—§.W.3d —, 2011 Tenn. LEXIS 656 (Tenn. July 
14, 2011). 

Counsel was not ineffective for failing to 
adequately confer with petitioner prior to trial 
because counsel testified that he met with pe- 
titioner six or seven times at the jail in addition 
to the times petitioner was at the courthouse 
for various appearances. Counsel said that 
their conversations ranged from fifteen to more 
than thirty minutes, with their meetings in the 
two weeks leading up to trial being more than 
an hour. Mateen v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 327 (Tenn. Crim. App. 
May 5, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 656 (Tenn. July 14, 2011). 

Counsel was not deficient for not presenting 
mitigation evidence of petitioner’s alleged men- 
tal illness because petitioner not only failed to 
mention to counsel any history of head trauma 
or mental health issues, he also reported to the 
probation officer who prepared his presentence 
report that he had no mental defects. In addi- 
tion, he did not demonstrate any kind of behav- 
ior or symptoms to raise counsel’s concerns 
about his mental health. Rogers v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 411 
(Tenn. Crim. App. June 7, 2011). 

Counsel was not ineffective regarding peti- 
tioner’s guilty plea because, before petitioner 
pleaded guilty, counsel and the trial court ad- 
vised him regarding his rights, the charges 
against him, and the potential sentence he 
could receive if he proceeded to trial. Petitioner 
was asked three times if he understood that he 
was agreeing to a sentence that was outside of 
his range classification. King v. State, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 414 (Tenn. 
Crim. App. June 6, 2011). 

In defendant’s kidnapping trial, his counsel 
was not ineffective for failing to call an officer 
who made a traffic stop and asked the victim 
why she was crying, when a video recording 
showed that defendant interjected before the 
victim could answer, offering that the victim 
was involved in an altercation with another 
female. Counsel stated he did not call the officer 
because this testimony was inconsistent with 
defendant’s trial testimony and there was no 
other testimony regarding an altercation with 
another female; further, the officer stated that 
she believed she had been lied to. State v. 
Young, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 823 (Tenn. Crim. App. Nov. 9, 2011). 

Counsel was not ineffective because counsel 
was pursuing a reasonable strategy; counsel 
was aware that an accomplice’s statement tried 
to incriminate the petitioner as being the 
leader in the offenses, and by the time an officer 
testified, the jury already had heard substan- 
tial proof evidencing petitioner’s guilt of the 
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charged offenses. That proof included petition- 
er’s motive for participating in the robbery, the 
eyewitness testimony about petitioner’s partici- 
pation in the robbery, petitioner’s confession to 
his involvement in the crimes, and the physical 
evidence. Childress v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 867 (Tenn. Crim. App. 
Nov. 22, 2011), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 193 (Tenn. Mar. 6, 2012). 

Counsel was not ineffective because counsel 
testified that petitioner did not inform him of 
petitioner’s impotency, or counsel said he would 
have utilized such as a defense to the best of his 
abilities. Counsel also testified that he did not 
introduce petitioner’s medical records because 
petitioner’s medical condition was never in con- 
troversy. Odom v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 871 (Tenn. Crim. App. 
Nov. 21, 2011), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 203 (Tenn. Mar. 7, 2012). 

Counsel did not fail to properly investigate 
the involvement of individuals within the sher- 
iffs department in the investigation of petition- 
er’s case because counsel elicited twice on cross- 
examination from an officer that he in fact was 
not present for the forensic interview. Although 
trial counsel agreed that he could have made an 
objection on direct examination when the offi- 
cer said he was present for the interview, peti- 
tioner failed to show that trial counsel’s waiting 
until cross-examination was outside the scope 
of a reasonable trial strategy. Ricco v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 881 
(Tenn. Crim. App. Nov. 29, 2011), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 243 
(Tenn. Apr. 12, 2012). 

Counsel’s failure to speak with a social 
worker and the victim’s mother before calling 
them as witnesses at trial was not, on its face, 
deficient representation, because the record re- 
flected that trial counsel called those witnesses 
after attempting to speak with them for the 
purpose of furthering the defense strategy. 
Ricco v. State, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 881 (Tenn. Crim. App. Nov. 29, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 243 (Tenn. Apr. 12, 2012). 

Petitioner failed to establish that counsel 
was ineffective for arguing that a line up was 
suggestive because the trial court, the appel- 
late court, and the post-conviction court all 
found that the photographic line up was not 
unduly suggestive and petitioner also admitted 
that he shot the victim. Davis v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 924 
(Tenn. Crim. App. Dec. 16, 2011). 

Counsel was not ineffective for failing to 
request a jury instruction on voluntary intoxi- 
cation because there was no evidence presented 
demonstrating that petitioner was so intoxi- 
cated he could not form the requisite mental 
state to commit a premeditated first degree 
murder. Petitioner smoked marijuana prior to 
the shootings, but there was no evidence pre- 
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sented regarding how intoxicated he was at the 
time of the shootings, and counsel testified that 
requesting a jury instruction on voluntary in- 
toxication would have undermined his trial 
strategy of attempting to establish an alibi for 
petitioner. Brooks v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 11, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 356 (Tenn. May 16, 2012). 

Counsel was not ineffective for failing to call 
witnesses at trial because petitioner only pre- 
sented the statements the witnesses gave to the 
police and some very basic background infor- 
mation from a deputy; there was nothing sug- 
gesting that the witnesses would refuse to 
testify at the post-conviction hearing. Further- 
more, there was no evidence presented at the 
evidentiary hearing by which the court could 
assess the veracity of the statements or the 
potential credibility of the witnesses. Brooks v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 20 (Tenn. Crim. App. Jan. 11, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
356 (Tenn. May 16, 2012). 

Counsel was not ineffective because even had 
some proof regarding severance been pre- 
sented, petitioner could not establish prejudice; 
before trial, petitioner confessed his complicity, 
and he testified at trial that the other alleged 
victims were aware of the plan to rob the 
victim. As reflected by the jury’s acquitting 
petitioner of all charges unrelated to the victim, 
it appeared that the jury accredited much of 
petitioner’s testimony. Winton v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 53 
(Tenn. Crim. App. Jan. 31, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 576 
(Tenn. Aug. 16, 2012). 

Trial court did not err by denying defendant’s 
petition for postconviction relief under T.C.A. 
§ 40-30-103 from his murder conviction based 
on ineffective assistance of counsel because 
defendant failed to establish by clear and con- 
vincing evidence that counsel performed defi- 
ciently in any regard or that he was prejudiced 
by counsel’s representation. Defendant’s guilty 
plea was entered with the advice of competent 
counsel and after a proper hearing by the trial 
court, and he failed to establish that counsel’s 
performance rendered his plea constitutionally 
infirm. Williamson v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
Feb. 28, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 343 (Tenn. May 16, 2012). 

Counsel was not ineffective because counsel 
personally met with petitioner, in addition to 
accepting several collect phone calls and speak- 
ing with him over the telephone, and presented 
evidence at trial to support the defense that 
petitioner intended to rob the victim indepen- 
dently of another robbery. Counsel consulted 
with petitioner regarding trial defenses, pro- 
vided evidence at trial to support the defense, 
did not hide facts from the jury, and properly 
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handled the questioning of the state’s wit- 
nesses. Dickens v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 28, 2012). 

Counsel was not ineffective because peti- 
tioner caused the situation whereby counsel 
was unable to communicate her appeal options; 
petitioner failed to turn herself in upon notifi- 
cation of an adverse ruling, and had she re- 
ported to jail as instructed rather than having 
to be arrested, counsel would have been able to 
communicate her appeal options within the 
prescribed time period. Hardin v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 142 
(Tenn. Crim. App. Mar. 12, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 453 
(Tenn. June 19, 2012). 

Counsel was not ineffective for failing to 
investigate petitioner’s mental health because 
counsel felt a mental health defense would 
conflict with his trial strategy. Counsel was 
worried that if a mental health defense was 
pursued at trial the jury would be exposed to 
petitioner’s lengthy criminal record, which in- 
cluded convictions for armed robbery, assault 
and battery, and vehicular homicide. Owens v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 148 (Tenn. Crim. App. Mar. 12, 2012). 

Counsel was not ineffective because the court 
reviewed the amount of time trial counsel spent 
on the case and found that trial counsel coun- 
seled petitioner, investigated the case with the 
help of an investigator, filed the appropriate 
motions and made reasonable tactical decisions 
throughout petitioner’s trial. Counsel made 
strategic decisions, informed by adequate 
preparation, in deciding not to call witnesses, 
particularly finding that one was not suffi- 
ciently stable to be a reliable witness. Allen v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 145 (Tenn. Crim. App. Mar. 13, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
730 (Tenn. Oct. 1, 2012). 

Counsel was not ineffective in regard to peti- 
tioner’s guilty plea because counsel initially 
met with petitioner and explained the charges 
he faced, and counsel did an exemplary job of 
documenting his file with detailed letters sum- 
marizing the conversations between him and 
petitioner. Counsel explained to petitioner, both 
orally and in writing, the State’s plea offers, the 
requirements of those offers, and the conse- 
quences of those offers. Patton v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 156 
(Tenn. Crim. App. Mar. 14, 2012). 

Petitioner failed to show a reasonable prob- 
ability that, but for counsel’s alleged deficien- 
cies, he would not have pleaded guilty and 
would have insisted on going to trial because, 
even assuming counsel had successfully made 
the challenges petitioner made on appeal, peti- 
tioner would have still been facing four espe- 
cially aggravated kidnapping convictions, each 
carrying a possible sentence of fifteen to sixty 
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years, and four aggravated robbery convictions, 
each carrying a possible sentence of eight to 
thirty years. Given the lenient sentence peti- 
tioner received and the potentially egregious 
sentence he faced, counsel was not ineffective. 
Byers v. State, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 172 (Tenn. Crim. App. Mar. 15, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 531 (Tenn. Aug. 15, 2012). 

Counsel was not ineffective for failing to 
request a jury instruction on self-defense be- 
cause the facts surrounding the offense, and 
petitioner’s actions thereafter, did not support 
such claim; counsel believed reckless homicide 
was the only plausible defense, and was afraid 
that raising the alternate theory of self-defense 
would weaken his argument that petitioner’s 
actions were merely reckless. Peterson v. State, 
—§$.W.3d —, 2012 Tenn. Crim. App. LEXIS 208 
(Tenn. Crim. App. Mar. 29, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 532 
(Tenn. Aug. 16, 2012). 

Counsel was not ineffective in failing to con- 
duct a Momon hearing before defendant testi- 
fied because immediately before defendant tes- 
tified at trial, he was present when the trial 
court stated to counsel that defendant “does not 
have to testify if he doesn’t want to, and if he 
wants to, no one can keep him from testifying.” 
At the post-conviction hearing, counsel testified 
in no uncertain terms that he left the decision 
of whether to testify to defendant. Mobley v. 
State, 397 S.W.3d 70, 2013 Tenn. LEXIS 200 
(Tenn. Feb. 21, 20138). 

Counsel was not ineffective for failing to 
adequately investigate petitioner’s case _ be- 
cause counsel “inherited” the case, he spoke 
with petitioner’s former counsel and was satis- 
fied that petitioner had reviewed the discovery 
in his case, and counsel met with petitioner 
prior to trial to discuss the case. When counsel 
informed petitioner about the videotape record- 
ing of him selling cocaine to an informant, 
petitioner told counsel that he had “seen that 
before” and did not wish to view it again. 
Martin v. State, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 28 (Tenn. Crim. App. Jan. 15, 
2013), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 472 (Tenn. May 9, 2013). 

Counsel was not ineffective for failing to 
investigate and present witnesses because 
counsel attempted to locate the witnesses and 
secured the appearance of one witness. After 
interviewing that witness, counsel determined 
that his testimony would not benefit petitioner 
at trial. Martin v. State, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 28 (Tenn. Crim. App. 
Jan. 15, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 472 (Tenn. May 9, 2018). 

Long-standing law prevented a defendant 
from being convicted of a lesser-included of- 
fense that was not supported by the proof, even 
when the greater charged offense was sup- 
ported by the proof, and thus, supported the 
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inmate’s assertion that his appellate counsel 
should have challenged the sufficiency of the 
evidence to support his conviction; although the 
proof of facilitation was not overwhelming, the 
jury could have inferred that the inmate was 
the second individual in the car, but that he 
was not the shooter; that one of the weapons 
used by the shooter to kill the victim was a nine 
millimeter handgun provided the shooter by 
the inmate; and that the inmate knew that the 
shooter intended to kill the victim because he 
was in the car with the shooter and the shooter 
used his gun to commit the murder. Because 
the evidence was sufficient to sustain the in- 
mate’s conviction for facilitation of first degree 
murder under T.C.A. § 39-11-403(a) and T.C.A. 


_ § 39-13-202, the court could not conclude that 


appellate counsel’s performance was deficient 
under Tenn. Const. art. I, § 9 or U.S. Const. 
amend VI for failing to challenge the sufficiency 
of the evidence, and the petitioner could not 
have been prejudiced by counsel’s performance, 
even if it was deficient, where he would not be 
entitled to relief on appeal had appellate coun- 
sel raised the issue; therefore, the petitioner 
was not entitled to relief under T.C.A. § 40-30- 
103 and T.C.A. § 40-30-110(f). Dickerson v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Feb. 27, 2013). 

Counsel’s failure to object or ask for a cura- 
tive instruction was a strategic decision and, 
therefore, did not constitute ineffective assis- 
tance because counsel did not want to highlight 
the fact that petitioner was on death row at the 
time of the murder. Pike v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 854 (Tenn. Crim. 
App. Sept. 30, 2013), appeal denied, — S.W.3d 
—, 2014 Tenn. LEXIS 152 (Tenn. Feb. 138, 
2014). 

Counsel’s failure to request a mistrial was 
not prejudicial because, although the witness 
mentioned once that petitioner was on death 
row, it was evident that petitioner and the 
witness all had murder convictions and were all 
confined in the maximum security wing. Pike v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 854 (Tenn. Crim. App. Sept. 30, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
152 (Tenn. Feb. 13, 2014). 

Counsel’s failure to recall the witness or 
make an offer of proof was not prejudicial 
because counsel stated that he did not believe 
the witness “had made a very good witness in 
front of the jury.” Pike v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 854 (Tenn. Crim. 
App. Sept. 30, 2013), appeal denied, — S.W.3d 
—, 2014 Tenn. LEXIS 152 (Tenn. Feb. 13, 
2014). 

Petitioner was not entitled to post-conviction 
relief; counsel was not ineffective because the — 
petitioner was aware of the detainer ICE had 
already placed on him and knew that he would 
be subject to immediate deportation upon en- 
tering a guilty plea and trial counsel fulfilled 
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her obligation by advising the petitioner that 
the guilty plea could carry a risk of adverse 
immigration consequences. Garcia v. State, 425 
S.W.3d 248, 2013 Tenn. LEXIS 1012 (Tenn. Dec. 
23, 2013): 

Defendant failed to show that his trial coun- 
sel was ineffective under the Sixth Amendment 
for failing to file a motion to sever his case from 
that of his co-defendant, as counsel stated he 
did not do so because it might have led to 
defendant being charged with an additional 
count of rape, the DNA evidence implicated the 
co-defendant rather than defendant, and given 
the close connection of defendant and the co- 
defendant’s crimes a motion for severance al- 
most certainly would have been denied. May- 
hew v. State, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 240 (Tenn. Crim. App. Mar. 19, 
2014). 

Defendant was properly denied postconvic- 
tion relief because he failed to establish that his 
trial counsel was ineffective for allegedly pro- 
moting a dishonest defense where counsel tes- 
tified that he was very concerned that the proof 
supported the State’s theory of first-degree pre- 
meditated murder and that defendant’s claim 
he had killed the victim to protect his grand- 
child from abuse would not likely convince a 
jury given the State’s evidence. Robinson v. 
State, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 290 (Tenn. Crim. App. Mar. 31, 2014), 
dismissed, Robinson v. Phillips, — F. Supp. 2d 
—, 2017 U.S. Dist. LEXIS 131126 (E.D. Tenn. 
Aug. 17, 2017). 

Lower court did not err by denying defendant 
postconviction relief on his claim that he be- 
lieved he had no option but to plead guilty after 
trial counsel informed him there was nothing 
she could do because the testimony of defen- 
dant and trial counsel conflicted and by its 
findings the lower court implicitly credited the 
testimony of trial counsel over defendant. The 
court concluded that the record did not prepon- 
derate against the determination that trial 
counsel’s performance did not fall outside the 
range of competence under the Sixth Amend- 
ment and this section. Williams v. State, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 546 
(Tenn. Crim. App. June 11, 2014), appeal de- 
nied, — S.W.3d —, 2014 Tenn. LEXIS 803 
(Tenn. Sept. 22, 2014). 

Defendant’s petition for post-conviction relief 
was properly denied because he did not show 
ineffective assistance of counsel as he failed to 
prove by clear and convincing evidence that he 
did not know of his right to appeal, and he 
failed to prove by clear and convincing evidence 
that he did not waive his right to appeal; and 
trial counsel’s failure to file a written waiver of 
appeal was a fact that the trial court properly 
considered in the ineffective assistance of coun- 
sel claim, but that fact, in and of itself, was 
insufficient to show deficient performance. Ar- 
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royo v. State, 434 S.W.3d 555, 2014 Tenn. 
LEXIS 370 (Tenn. May 21, 2014). 

Defendant was properly denied postconvic- 
tion relief on his claim that his counsel was 
ineffective for allegedly telling defendant that 
she would win his case at trial because counsel 
denied making such a statement, defendant’s 
wife only partially corroborated defendant’s as- 
sertion, and both defendant’s previous attorney 
and trial counsel testified that they advised 
defendant to accept the State’s plea offer in 
light of his admissions to police officers but 
defendant insisted he wanted to clear his name 
at trial. Hogbin v. State, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 756 (Tenn. Crim. App. 
July 30, 2014), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 964 (Tenn. Nov. 20, 2014). 

Defendant failed to show that his counsel 
was ineffective for failing to fully inform of the 
number of incriminating images and pressured 
him into pleading guilty to the incorrect grada- 
tion of offense because counsel testified he 
reviewed with defendant the number and type 
of images he saw on the thumb drive and that 
defendant was interested in the best plea bar- 
gain available. Vislosky v. State, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 764 (Tenn. Crim. 
App. July 31, 2014). 

Defendant failed to show that his counsel 
was ineffective under the Sixth Amendment for 
failing to conduct an extensive and adequate 
review of the evidence that would be required 
to ensure that defendant was pleading to the 
appropriate gradation of felony, and therefore 
he was properly denied postconviction relief, 
because the postconviction court accredited 
counsel’s testimony that he carefully reviewed 
the images on the thumb drive and found over 
100 that he considered to be child pornography. 
Vislosky v. State, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 764 (Tenn. Crim. App. July 
31, 2014). 

Petitioner failed to show that he received 
ineffective assistance of counsel due to coun- 
sel’s failure to object to the State’s leading 
questions where counsel made strategic and 
tactical decisions not to object in order to avoid 
alienating the jury or drawing attention to 
negative facts that hurt petitioner, and the 
questions to a confidential informant had actu- 
ally damaged the informant’s credibility. 
Walker v. State, — S.W.3d —, 2014 Tenn. Crim. 
App. LEXIS 1129 (Tenn. Crim. App. Dec. 17, 
2014). 

Trial counsel’s decision not to consult an 
expert to rebut the anticipated testimony of a 
prosecution firearms expert did not amount to 
deficient performance that fell below the stan- 
dard of reasonableness because counsel made a 
reasonable tactical decision to construct an 
accidental firing of a gun defense around a 
police officer’s mishap with defendant’s rifle, 
after the shooting of defendant’ spouse, when 
the rifle discharged while in the officer’s hands. 
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Kendrick v. State, 454 S.W.3d 450, 2015 Tenn. 
LEXIS 9 (Tenn. Jan. 16, 2015). 

Although trial counsel did not attempt to 
introduce a potentially favorable hearsay state- 
ment by a police officer, when the officer alleg- 
edly stated that the officer did not pull the 
trigger on defendant’s rifle when the gun dis- 
charged while in the officer’s hands, counsel’s 
action did not amount to deficient performance 
that fell below the standard of reasonableness 
because counsel presented substantial evidence 
that the officer did not pull the trigger when 
defendant’s gun discharged. Kendrick v. State, 
454 $.W.3d 450, 2015 Tenn. LEXIS 9 (Tenn. 
Jan. 16, 2015). 

Defendant failed to prove by clear and con- 
vincing evidence that trial counsel was defi- 
cient for failing to request a jury instruction on 
facilitation as a lesser-included offense of sale 
and delivery of a Schedule I controlled sub- 
stance within 1,000 feet of a school; there was 
no evidence from which a reasonable jury could 
conclude that defendant merely facilitated the 
drug sales because he set the price for the 
drugs, acquired the drugs, accepted payment 
for the drugs, and delivered the drugs. Bryant 
v. State, 460 S.W.3d 513, 2015 Tenn. LEXIS 182 
(Tenn. Mar. 18, 2015), overruled in part, Moore 
v. State, 485 S.W.3d 411, 2016 Tenn. LEXIS 176 
(Tenn. Mar. 16, 2016). 

Post-conviction court properly determined 
that petitioner had not been denied effective 
assistance of counsel where the trial court’s 
actions with allowing the tentatively selected 
jury to separate being sworn were consistent 
with established precedent, and thus, it was 
not error for trial counsel not to object to those 
actions. Alexander v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 16, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 330 (Tenn. Apr. 13, 2015). 

Post-conviction relief was properly denied on 
a claim that trial counsel was ineffective in 
failing to provide petitioner with all discovery 
materials prior to accepting a guilty plea where 
counsel testified that he believed he had shared 
all discovery materials, as was his usual prac- 
tice, the only supporting evidence was petition- 
er’s own self-serving testimony, and the post- 
conviction court had accredited trial counsel’s 
testimony. Black v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 43 (Tenn. Crim. App. 
Jan. 22, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 316 (Tenn. Apr. 10, 2015). 

Defendant failed to show that counsel’s per- 
formance was deficient for failing to file a 
motion to dismiss when she learned that the 
surveillance tape of the robbery was missing 
where defendant’s testimony that the video 
showed that he was unarmed was unsupported, 
and counsel testified that she did not believe 
she had a basis to support the motion based on 
the lost video, as two eyewitnesses identified 
defendant as the robber and defendant admit- 
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ted he robbed the victim. Defendant testified at 
trial that he was unarmed and counsel cross- 
examined the detective about the lost video and 
raised the issue during closing arguments. 
Boyd v. State, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 287 (Tenn. Crim. App. Apr. 21, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 635 (Tenn. Aug. 14, 2015). 

Defendant failed to prove by clear and con- 
vincing evidence that his trial counsel provided 
ineffective assistance, and therefore he was 
properly denied postconviction relief, where the 
record showed that counsel discussed the de- 
tails of defendant’s encounter with the police 
and filed a motion to suppress his statement as 
being an allegedly unconstitutional custodial 
interrogation without proper Miranda warn- 
ings. Defendant did not identify any evidence © 
or testimony that counsel failed to present to 
the trial court for consideration during the 
suppression hearing. Todd v. State, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 383 (Tenn. 
Crim. App. May 6, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 639 (Tenn. Aug. 
14, 2015). 


94. —Conflict of Interest. 

Defendant’s post-conviction petition was 
properly denied where defendant did not meet 
his burden of proving that trial counsel was 
ineffective in his representation or that counsel 
had a conflict of interest which prevented him 
from representing defendant. Jeter v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 656 
(Tenn. Crim. App. Aug. 13, 2008). 


96. —Pro Se Representation. 

Because pro se petitions were to be held to 
less stringent standards than those prepared 
by an attorney, with defendant given the aid of 
counsel if it could not be conclusively deter- 
mined from the petition and accompanying 
records whether he was entitled to relief, the 
appellate court reversed the summary dis- 
missal of the pro se petition and remanded to 
the post-conviction court for the appointment of 
counsel to aid defendant in drafting a more 
complete petition. Harris v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 526 (Tenn. Crim. 
App. July 3, 2007). 

Court did not err by allowing defendant to 
proceed pro se because the court asked defen- 
dant if he had ever studied the law, asked if he 
had ever represented himself or another defen- 
dant in a criminal action, and informed him of 
the charges against him; the court concluded its 
colloquy with defendant by advising against 
self-representation because defendant was not 
familiar with the rules of evidence or court 
procedure and by asking if he still wished to 
proceed pro se despite all the difficulties, to 
which defendant said yes. State v. Brabson, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 90 
(Tenn. Crim. App. Feb. 20, 2008). 
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Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because trial court did 
not commit constitutional error by denying his 
request to represent himself after the trial 
court declined to reinstate his lead counsel. 
Defendant was using his request to represent 
himself as a means to challenge the trial court’s 
ruling that another attorney would be his lead 
counsel; defendant did not have any genuine 
interest in exercising his right to self-represen- 
tation and was instead requesting to represent 
himself as a manipulative and retaliatory tac- 
tic; and defendant’s former lead counsel even- 
tually replaced the other attorney as defen- 
dant’s lead counsel without any objection or 
further requests for self-representation by de- 
fendant. State v. Hester, 324 S.W.3d 1, 2010 
Tenn. LEXIS 897 (Tenn. Oct. 5, 2010), cert. 
denied, Hester v. Tennessee, 179 L. Ed. 2d 896, 
563 U.S. 939, 1381 S. Ct. 2096, 2011 U.S. LEXIS 
3140 (U.S. 2011), superseded by statute as 
stated in, State v. Wilson, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 13, 2018). 


98. ——Forfeiture of Right. 

Petitioner who pleaded guilty to especially 
aggravated robbery, T.C.A. § 39-13-403(a)(2), 
was not prejudiced by any failure of his counsel 
to determine whether the victim’s injuries, 
which required stitches, constituted “serious 
bodily injury” because when he was asked if he 
wanted to look at anything in the file, he said 
he did not. Additionally, he waived his right to 
claim ineffective assistance by representing 
himself. Dunn v. State, — S.W.3d —, 2011 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 7, 
2011), appeal denied, — S.W.3d —, 2011 Tenn. 
LEXIS 592 (Tenn. June 2, 2011). 


103. —Plea Bargains and Guilty Pleas. 

Based on the evidence provided at an eviden- 
tiary hearing, a convicted offender did not meet 
his burden under T.C.A. 40-30-110(f) of demon- 
strating by clear and convincing evidence that 
he was denied the effective assistance of coun- 
sel in violation of U.S. Const. amend. VI and 
Tenn. Const. art. I, § 9, with respect to coun- 
sel’s advice regarding the offender’s guilty plea; 
rather, the evidence presented reflected that 
trial counsel thoroughly and adequately inves- 
tigated the offender’s case before advising him 
regarding the plea agreement, and, as the trial 
court determined, the outcome of the case 
would have been much worse had he gone to 
trial. Rayle v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 538 (Tenn. Crim. App. July 
9, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 938 (Tenn. Oct. 15, 2007). 

In a burglary and theft case, denial of the 
petitioner’s motion for post-conviction relief 
was proper as he failed to show he was entitled 
to relief based upon ineffective assistance of 
counsel or that his guilty plea was unknowing 
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and involuntary; the petitioner failed to dem- 
onstrate that the evidence preponderated 
against the trial court’s factual findings, as the 
undisputed evidence was that he admitted his 
guilt of the offenses and wanted to resolve the 
case by pleading guilty, rather than a trial. 
Holmes v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 116 (Tenn. Crim. App. Feb. 6, 
2008). 

In entering a guilty plea to aggravated child 
abuse, the post-conviction petitioner did not 
receive ineffective assistance of counsel be- 
cause the plea forms, the plea itself, and coun- 
sel’s testimony all indicated that the petitioner 
knew what he was doing and that he volun- 
tarily gave up his constitutional rights, and 
nothing in the transcript suggested that the 
petitioner’s plea was the product of ignorance, 
incomprehension, coercion, terror, induce- 
ments, or subtle or blatant threats; therefore, 
petitioner failed to show that his guilty plea 
was not knowingly, voluntarily, and intelli- 
gently entered. Adams v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 157 (Tenn. Crim. 
App. Feb. 21, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 4381 (Tenn. June 23, 
2008). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because petitioner’s sen- 
tences were explained to him, including that 
they would be served consecutively, counsel 
was adamant that he explained the plea agree- 
ment to petitioner, and letters were entered 
into evidence corroborating that testimony. Ea- 
ley v. State, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 819 (Tenn. Crim. App. Oct. 14, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 98 (Tenn. Mar. 16, 2009). 

Counsel was not ineffective for not seeking 
probation because trial counsel testified that he 
discussed the sentencing consent agreement 
with petitioner and discussed with him that the 
state agreed to an eight-year sentence if he did 
not seek suspension of his sentence; counsel 
testified that based on his experiences in trial 
judge’s courtroom and facts of the case, peti- 
tioner would not have been sentenced to less 
than ten years. Smith v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 820 (Tenn. Crim. 
App. Oct. 13, 2008). 

Post-conviction court accredited the testi- 
mony of counsel who recounted not only that he 
informed defendant of his exposure both to 
lengthy sentences and to consecutive sentence 
alignment but that he neither promised or 
guaranteed a community corrections place- 
ment; both trial attorneys opined that defen- 
dant understood the plea agreement and the 
rights he was waiving and that the decision to 
plead guilty was defendant’s alone, and the 
record supported denial of defendant’s claims of 
ineffective assistance of counsel and involun- 
tary guilty pleas. Stewart v. State, —S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 891 (Tenn. Crim. 
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App. Nov. 13, 2008), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 393 (Tenn. May 4, 2009). 

Defendant’s petition for post-conviction relief 
was denied as trial counsel testified that no 
plea agreement was offered and defendant had 
not authorized him to approach the state about 
an offer; defendant knowingly, voluntarily, and 
intelligently waived his right to testify, and 
failed to establish prejudice as his statement 
containing the same information was intro- 
duced at trial. Plemons v. State, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 933 (Tenn. Crim. 
App. Dec. 2, 2008). 

Inmate’s guilty plea to aggravated sexual 
battery in violation of T.C.A. § 39-13-504 was 
reversed because he was unaware of the man- 
datory nature of his sentences and that he was 
not eligible for probation or community correc- 
tions under T.C.A. § 40-35-303, not only during 
the course of the plea negotiations and at the 
time of his guilty pleas, but also during his 
sentencing hearing and throughout his direct 
appeal to the court of criminal appeals. Grind- 
staff v. State, 297 S.W.3d 208, 2009 Tenn. 
LEXIS 718 (Tenn. Oct. 30, 2009). 

Postconviction court properly rejected peti- 
tioner’s claim that his counsel was ineffective 
for failing to inform him that he would have to 
serve 100 percent of his sentence received at his 
guilty plea for aggravated kidnapping and fa- 
cilitation of murder. His trial counsel testified 
that he informed him that he would serve 100 
percent, the plea agreement signed by peti- 
tioner specified that his sentence for aggra- 
vated kidnapping would be served at 100 per- 
cent, and the trial court informed petitioner 
that his sentence was to be served at 100 
percent. Brown v. State, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 152 (Tenn. Crim. App. 
Feb. 25, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 718 (Tenn. July 14, 2011). 


105. —Post-Conviction Suits. 

Although petitioner who sought post-convic- 
tion relief argued that trial counsel was ineffec- 
tive in adopting a self-defense strategy at trial, 
petitioner did not demonstrate that trial coun- 
sel was ineffective; petitioner’s own account of 
what occurred was that he stabbed the murder 
victim in self-defense. Graves v. State, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 168 
(Tenn. Crim. App. Mar. 5, 2008), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 605 (Tenn. 
Aug. 25, 2008). 

Pursuant to Tenn. Sup. Ct. R. 28, § 6(B)(2), 
defendant’s claims, as presented in her original 
pro se petition for post-conviction relief along 
with her request for counsel, entitled her to the 
appointment of counsel under the sixth amend- 
ment; the post-conviction court should have 
appointed counsel to assist her. Tallent v. State, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 224 
(Tenn. Crim. App. Mar. 24, 2008). 


106. —Prisoners. 
Denial of inmate’s petition for post-conviction 
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relief was improper because post-conviction 
court erred in striking as hearsay the testi- 
mony of witnesses presented at the hearing and 
in failing to assess their credibility and the 
potential effect of their testimony on the out- 
come of inmate’s trial; without credibility find- 
ings, supreme court was foreclosed from deter- 
mining whether inmate received ineffective 
assistance of counsel at trial. Pylant v. State, 
263 S.W.3d 854, 2008 Tenn. LEXIS 626 (Tenn. 
Sept. 25, 2008). 


109. Miscellaneous. 

Inmate failed to establish that he received 
ineffective assistance of counsel in violation of 
U.S. Const. amend. VI and Tenn. Const. art. I, 
§ 9 because he failed to show that he was not 
competent at the time of his plea and was not 


‘adversely affected by counsel’s refusal to com- 


ply with the inmate’s attempt to defraud the 
trial court as he was given an opportunity to 
continue his plea hearing but insisted on enter- 
ing the plea. Kotewa v. State, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 414 (Tenn. Crim. 
App. June 11, 2009), appeal denied, — S.W.3d 
—, 2009 Tenn. LEXIS 696 (Tenn. Oct. 19, 2009). 

Defendant was entitled to a new trial be- 
cause defendant was erroneously denied his 
fundamental constitutional right to counsel un- 
der U.S. Const. amend. VI, Tenn. Const. art. I, 
§ 9, and Tenn. R. Crim. P. 44(a), While defen- 
dant’s physical attack on his lawyer was seri- 
ous misconduct, it did not rise to the level of 
extremely serious misconduct sufficient to war- 
rant an immediate forfeiture. State v. Helmes, 
302 S.W.3d 831, 2010 Tenn. LEXIS 3 (Tenn. 
Jan. 12, 2010). 


110. Sentence Enhancement. 

Plain error in violating defendant’s Blakely 
rights was not present and a remand for resen- 
tencing was unnecessary because the record 
established that the 45-year-old defendant had 
10 prior convictions with listed dispositions, 
eight more than the two required to place him 
into Range II. Defendant’s extensive history of 
criminal convictions, dating back more than 20 
years, was sufficient to justify the two-year 
enhancement imposed. State v. Flamini, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 380 
(Tenn. Crim. App. May 26, 2009). 

Defendant’s Sixth Amendment right to a jury 
trial was not violated by the trial court’s use 
during sentencing of enhancement factors that 
were not found by a jury. The offense occurred 
on January 5, 2007, and defendant was there- 
fore sentenced pursuant to the amended sen- 
tencing act of 2005, which rendered the en- 
hancement and mitigating factors merely 
advisory. State v. Hunter, — S.W.3d —, 2010 
Tenn. Crim. App. LEXIS 927 (Tenn. Crim. App. 
Nov. 3, 2010), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 359 (Tenn. Apr. 18, 2011). 


111. When Right Attaches. 
Superseding indictment in  defendant’s 
proper name provides the requisite notice of the 
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charge; the fact that an arrest warrant does not 
refer to a defendant by name does not implicate 
the notice provisions of the Sixth Amendment 
or Tenn. Const. art. I, § 9 because protections 
of the Sixth Amendment attach at arraignment 
or when a defendant first appears before a 
judicial officer and is informed of the charge in 
the complaint and of various rights in further 
proceedings State v. Burdick, 395 S.W.3d 120, 
2012 Tenn. LEXIS 903 (Tenn. Dec. 18, 2012). 


112. Affidavits. 

Face of the search warrant affidavit, which 
stated that the address was a residence of 
defendant’s mother and that defendant visited 
and resided at the address, taken together with 
defendant’s oral assertion of standing, were 
sufficient to preclude the trial court from rely- 
ing on lack of standing to deny a hearing on 
defendant’s motion to challenge the search. 
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~State v. Willis, 496 S.W.3d 653, 2016 Tenn. 


LEXIS 405 (Tenn. July 6, 2016), cert. denied, 
Willis v. Tennessee, 197 L. Ed. 2d 466, 137 S. 
Ct. 1224, — U.S. —, 2017 U.S. LEXIS 1710 
(U.S. Mar. 6, 2017). 


113. Assault. 

Defendant’s indictment for aggravated as- 
sault was sufficient to permit defendant to be 
retried on that charge because the indictment 
provided to defendant sufficient notice of his 
charge for aggravated assault and provided to 
the trial court an adequate basis to enter a 
proper judgment; the indictment’s language 
stated that defendant did threaten to commit 
domestic assault or assault against the victim, 
and the indictment referenced the applicable 
statute. State v. Smith, 492 S.W.3d 224, 2016 
Tenn. LEXIS 383 (Tenn. June 24, 2016). 
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NOTES TO DECISIONS 


ANALYSIS 
10.5. Excessive Penalties. 
pay Cruel and Unusual Punishment. 
12. —Death Penalty. 
16. — —Competency to Be Executed. 
17. — —Method of Execution. 
18. —Prison Conditions. 
26. Miscellaneous. 
10.5 Excessive Penalties. 


Suspension of a sexually oriented nightclub’s 
license for 31 days following an entertainer’s 
violation of a local ordinance was not excessive 
where the penalty was issued to the club on the 
basis that the entertainer both exposed speci- 
fied anatomical areas, and had physical contact 
with a customer in a way arguably involving 
specified sexual activities, in direct violation of 
the local ordinance, the local government had a 


substantial interest in regulating this conduct, 
and a violation of the provisions regulating this 
conduct was serious, regardless of any mon- 
etary harm caused to the government. Howell v. 
Metro. Sexually Oriented Bus. Licensing Bd., 
466 S.W.3d 88, 2014 Tenn. App. LEXIS 721 
(Tenn. Ct. App. Nov. 5, 2014), appeal dismissed, 
— $.W.3d —, 2015 Tenn. LEXIS 187 (Tenn. 
Mar. 3, 2015). 


11. Cruel and Unusual Punishment. 
Defendant’s sentence of life imprisonment 
did not violate the prohibition against cruel and 
unusual punishment; the United States Su- 
preme Court has held that while the Eighth 
Amendment prohibits a State from imposing a 
life without parole sentence on a juvenile non- 
homicide offender, it does not require the State 
to release that offender during his or her natu- 
ral life. State v. Collins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 295 (Tenn. Crim. App. 
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Apr. 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 489 (Tenn. Aug. 8, 2018), 
cert. denied, Collins v. Tennessee, 139 S. Ct. 
649, 202 L. Ed. 2d 498, — U.S. —, 2018 USS. 
LEXIS 7182 (U.S. Dec. 10, 2018). 


12. —Death Penalty. 

Death penalty was properly imposed because 
the victim, a police officer, was in his uniform, 
he arrived at the house in a patrol car, he 
identified himself as a police officer, and defen- 
dant, hiding in the upstairs hallway, shot and 
killed the officer. There was no provocation or 
exchange of words between them, and the offi- 
cer’s gun was still in its holster. State v. John- 
son, 401 S.W.3d 1, 20138 Tenn. LEXIS 355 
(Tenn. Apr. 19, 2013), cert. denied, Johnson v. 
Tennessee, 187 L. Ed. 2d 371, 134 S. Ct. 513, 
571 U.S. 992, 2013 U.S. LEXIS 7883 (U.S. Nov. 
4, 2013). 

In a death penalty case, a court properly 
found that defendant made a knowing and 
voluntary waiver of his right to present mitiga- 
tion evidence because it questioned him to 
determine whether he understood his rights 
and the importance of presenting mitigation 
evidence, and defendant testified about his de- 
cision to waive mitigation evidence. The trial 
court confirmed that defendant and counsel 
discussed the importance of mitigating evi- 
dence, and the trial court also asked defendant 
to define mitigating circumstances and describe 
how he envisioned the jury would factor this 
evidence into its decision. State v. Johnson, 401 
S.W.3d 1, 2013 Tenn. LEXIS 355 (Tenn. Apr. 19, 
2013), cert. denied, Johnson v. Tennessee, 187 
Li. Ed; 2de 37) I34°S) Ct 513071, WS, 292, 
2013 U.S. LEXIS 7883 (U.S. Nov. 4, 2013). 


16. ——Competency to Be Executed. 

Because the proof preponderated against the 
trial court’s finding that defendant’s mental 
retardation manifested by his 18th birthday, 
the supreme court held that the trial court 
erred in finding defendant to have been men- 
tally retarded and therefore ineligible for the 
death penalty. State v. Strode, 232 S.W.3d 1, 
2007 Tenn. LEXIS 666 (Tenn. Aug. 14, 2007). 

Inmate’s motion to reopen a post-conviction 
petition was properly denied as Coleman v. 
State, 341 S.W.3d 221, 2011 Tenn. LEXIS 319 
(Tenn. 2011), did not establish a new retroac- 
tive rule for proving intellectual disability in 
Tennessee under the Eighth Amendment or 
Tenn. Const. art. I, § 16 for T.C.A. § 40-30- 
117(a)(1) purposes, but concerned an interpre- 
tation of T.C.A. § 39-13-203, and held that the 
courts could consider factors other than raw 
test scores in determining intellectual disabil- 
ity. Keen v. State, 398 S.W.3d 594, 2012 Tenn. 
LEXIS 932 (Tenn. Dec. 20, 2012), cert. denied, 
Keen v. Tennessee, 187 L. Ed. 2d 120, 1384S. Ct. 
176, 571 U.S. 869, 2013 U.S. LEXIS 7234 (U.S. 
Oct. 7, 2013). 
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Tennessee’s intellectual disability statute, 
T.C.A. § 39-13-2038, as currently interpreted, is 
constitutionally sound under U.S. Const. 
amend. VIII. State v. Bell, 480 S.W.3d 486, 2015 
Tenn. LEXIS 720 (Tenn. Sept. 10, 2015), cert. 
denied, Bell v. Tennessee, 195 L. Ed. 2d 221, 
136 S. Ct. 2006, — U.S. —, 2016 U.S. LEXIS 
3192 (U.S. 2016). 


17. ——Method of Execution. 

In Tennessee, an inmate sentenced to death 
is administered three chemicals to carry out the 
imposed sentence, and this lethal injection pro- 
tocol has been upheld by the Tennessee Su- 
preme Court as not violating a defendant’s 
right against cruel and unusual punishment 


under U.S. Const. amend. 8; in addition, the 


United States Supreme Court recently held 
that Kentucky’s triple-injection method of ex- 
ecution was constitutional and did not violate 
an inmate’s right against cruel and unusual 
punishment and further held that a state with 
a lethal injection protocol substantially similar 
to Kentucky’s protocol would not create a risk of 
severe pain when compared to known and 
available alternatives. Tennessee’s lethal injec- 
tion protocol has been recognized as substan- 
tially similar to Kentucky’s protocol; thus, the 
Tennessee method of lethal injection is consti- 
tutional under U.S. Const. amend. 8. State v. 
Schmeiderer, — S.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 282 (Tenn. Crim. App. Apr. 9, 
2009), affd, 319 S.W.3d 607, 2010 Tenn. LEXIS 
865 (Tenn. 2010). 

Death-row inmates failed to establish that 
the Tennessee Department of Correction’s le- 
thal injection protocol violated the Eighth 
Amendment by exposing them to an unaccept- 
able risk of a lingering death; the intended 
result of an execution is to render the inmate 
dead, and therefore, as a result, the State is 
under no obligation to attempt revival efforts. 
West v. Schofield, 519 S.W.3d 550, 2017 Tenn. 
LEXIS 185 (Tenn. Mar. 28, 2017), cert. denied, 
West v. Parker, 199 L. Ed. 2d 364, 138 S. Ct. 
476, — U.S. —, 2017 U.S. LEXIS 6984 (U.S. 
Nov. 27, 2017), cert. denied, Abdur’Rahman v. 
Parker, 138 S. Ct. 647, 199 L. Ed. 2d 545, 2018 
U.S. LEXIS 260 (U.S. Jan. 8, 2018). 

Death-row inmates failed to establish that 
the Tennessee Department of Correction’s le- 
thal injection protocol violated the Eighth 
Amendment because they failed to demonstrate 
a known and available alternative method of 
execution that entailed a lesser risk of pain; the 
inmates affirmatively abandoned any effort to 
satisfy that Eighth Amendment prerequisite. 
West v. Schofield, 519 S.W.3d 550, 2017 Tenn. 
LEXIS 185 (Tenn. Mar. 28, 2017), cert. denied, 
West v. Parker, 199 L. Ed. 2d 364, 188 S. Ct. 
476, — U.S. —, 2017 U.S. LEXIS 6984 (U.S. 
Nov. 27, 2017), cert. denied, Abdur’Rahman v. 
Parker, 138 S. Ct. 647, 199 L. Ed. 2d 545, 2018 
U.S. LEXIS 260 (U.S. Jan. 8, 2018). 
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Death-row inmates failed to establish that 
the Tennessee Department of Correction’s le- 
thal injection protocol violated the Eighth 
Amendment because they did not show that the 
protocol imposed a substantial risk of serious 
harm; the mere possibility of the pain an in- 
mate would feel if the lethal injection chemical 
infiltrated into the tissue surrounding the in- 
mate’s vein was not sufficient to satisfy the 
inmates’ burden to establish a substantial risk 
of severe pain. West v. Schofield, 519 S.W.3d 
550, 2017 Tenn. LEXIS 185 (Tenn. Mar. 28, 
2017), cert. denied, West v. Parker, 199 L. Ed. 
2d 364, 138 S. Ct. 476, — U.S. —, 2017 US. 
LEXIS 6984 (U.S. Nov. 27, 2017), cert. denied, 
Abdur’Rahman v. Parker, 138 S. Ct. 647, 199 L. 
Ed. 2d 545, 2018 U.S. LEXIS 260 (U.S. Jan. 8, 
2018). 

Inmates’ challenge to the facial constitution- 
ality of Tennessee’s lethal injection protocol 
failed to establish that the three-drug protocol 
constituted cruel and unusual punishment be- 
cause plaintiffs were required to plead and 
prove a known and available alternative 
method of execution; and plaintiffs failed to 
prove that the one-drug protocol using pento- 
barbital was an available alternative method of 
execution as Tennessee did not have access to 
and was unable to obtain pentobarbital with 
ordinary transactional effort for use in lethal 
injections because the Commissioner and the 
Deputy Commissioner of the Tennessee Depart- 
ment of Correction (TDOC) provided testimony 
regarding the TDOC’s unsuccessful efforts to 
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-obtain pentobarbital. Abdur’Rahman v. Parker, 


558 S.W.3d 606, 2018 Tenn. LEXIS 603 (Tenn. 
Oct. 10, 2018), cert. denied, Abdur’Rahman v. 
Parker, 204 L. Ed. 2d 245, 139 S. Ct. 1533, — 
U.S. —, 2019 U.S. LEXIS 3395 (U.S. May 18, 
2019), cert. denied, Zagorski v. Parker, 202 L. 
Id. 2d 258, 139 S. Ct. 11, — U.S. —, 2018 U.S. 
LEXIS 6108 (U.S. Oct. 11, 2018), cert. denied, 
Miller v. Parker, 202 L. Ed. 2d 454, 139 S. Ct. 
626, — U.S. —, 2018 U.S. LEXIS 7160 (U.S. 
Dec. 6, 2018). 


18. —Prison Conditions. 

Although a state must provide its inmates 
with reasonably adequate food, clothing, shel- 
ter, sanitation, medical care, and personal 
safety, inmates do not have a constitutionally 
protected right to choose or refuse a specific 
meal type. Lewis v. Little, — S.W.3d —, 2008 
Tenn. App. LEXIS 420 (Tenn. Ct. App. July 25, 
2008). 


26. Miscellaneous. 

Tennessee Supreme Court may not construe 
the Eighth Amendment of the United States 
Constitution in a manner that is contrary to the 
United States Supreme Court’s interpretation. 
West v. Schofield, 519 S.W.3d 550, 2017 Tenn. 
LEXIS 185 (Tenn. Mar. 28, 2017), cert. denied, 
West v. Parker, 199 L. Ed. 2d 364, 138 S. Ct. 
476, — U.S. —, 2017 U.S. LEXIS 6984 (U.S. 
Nov. 27, 2017), cert. denied, Abdur’Rahman v. 
Parker, 138 S. Ct. 647, 199 L. Ed. 2d 545, 2018 
U.S. LEXIS 260 (U.S. Jan. 8, 2018). 
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AMENDMENT 13 


§ 1. [Slavery prohibited.] 


NOTES TO DECISIONS 


12. Collection and Remittance of Fees. 
The former provisions in § 67-4-709 requir- 
ing flea market operations and others to collect 
and remit a daily fee is constitutional and was 
not an unconstitutional delegation of taxing 
authority to a private individual, was not a 
discriminatory classification, was not double 


taxation, did not constitute involuntary servi- 
tude, was not unconstitutionally vague, did not 
constitute the establishment of religion, and 
did not compel the operator to incriminate 
himself. Super Flea Market, Inc. v. Olsen, 677 
S.W.2d 449, 1984 Tenn. LEXIS 941 (Tenn. 
1984). 


AMENDMENT 14 


§ 1. [Citizenship — Due process of law — Equal protection.] 


Law Reviews. 

2006 Supreme Court Review for Tennessee 
Lawyers (Perry A. Craft and Michael G. Shep- 
pard), 42 Tenn B.J. 26 (2006). 

Administrative Law—Hamby v. Neel: Claims 
to Applications for Benefits as Property Inter- 
ests Receiving Procedural Due Process Protec- 
tions (Megan E. Arthur), 36 U. Mem. L. Rev. 
783 (2006). 

Are the Rights Guaranteed by the Third 
Amendment Sufficiently Deep Rooted and Fun- 
damental to be Incorporated Into the Four- 
teenth?, 82 Tenn. L. Rev. 575 (2015). 

Brady Obligations, Criminal Sanctions, and 
Solutions in a New Era of Scrutiny (Andrew 
Smith), 61 Vand. L. Rev. 1935 (2008). 

Constitutional Law — Fourteenth Amend- 
ment — Peremptory Challenges in Violation of 
the Equal Protection Clause, 74 Tenn L. Rev. 
147 (2006). 

Do Belief Exemptions to Compulsory Vacci- 
nation Programs Violate the Fourteenth 
Amendment? (Allan J. Jacobs, M.D., J.D.), 42 
U. Mem. L. Rev. 73 (2011). 

Fearing Fear Itself: Photo Identification 
Laws, Fear of Fraud, and the Fundamental 
Right to Vote (Joel A. Heller), 62 Vand. L. Rev. 
1871 (2009). 

Growing Pains: The Scope of Substantive 
Due Process Rights of Parents of Adult Chil- 
dren, 57 Vand. L. Rev. 1883 (2004). 

The Post-Riley Search Warrant: Search Pro- 
tocols and Particularity in Cell Phone Searches, 
69 Vand. L. Rev. 585 (2016). 


Attorney General Opinions. 
Constitutionality of proposed private act to 
provide for county adequate facilities tax on 
new development. OAG 05-055 (4/20/05). 
Proposed law permitting owners of real prop- 
erty to display the United States flag notwith- 
standing existing restrictive covenants prohib- 
iting the display of all flags might be subject to 
attack as a government taking of private prop- 


erty without just compensation. OAG 05-074 
(5/9/05). 

If DNA testing for paternal identification 
were required before child support is ordered 
by a court, such a requirement would not vio- 
late the Tennessee or the United States Consti- 
tutions. OAG 06-131 (8/15/06). 

Senate Bill 1062/House Bill 1114, 110th Gen. 
Assem. (2017) would establish state-law re- 
quirements related to the inspection, licensure, 
and operation of motorboats carrying passen- 
gers for hire in tourist resort counties, includ- 
ing boats operating on the French Broad River. 
Certain applications of the inspection and li- 
censure requirements in the proposed legisla- 
tion would likely be preempted by the compre- 
hensive federal statutory and _ regulatory 
scheme governing vessels operating on the 
navigable waters of the United States. But the 
restrictions in the draft legislation on the time 
and manner of the operation of motorboats 
carrying passengers for hire would not be pre- 
empted. The proposed legislation does not vio- 
late the equal protection guarantees of the 
Tennessee Constitution or the U.S. Constitu- 
tion by treating vessels that carry passengers 
for hire in tourist resort counties differently 
than the same vessels in other counties and 
differently than recreational vehicles in tourist 
resort counties. OAG 17-45, 2017 Tenn. AG 
LEXIS 45 (10/9/2017). 

Legislation that (1) required an individual 
who had been convicted of driving under the 
influence (DUD) to bear a driver’s license with a 
marker denoting the DUI conviction and (2) 
imposed a misdemeanor penalty on any estab- 
lishment that sold alcohol to an individual 
bearing this type of license would be subject to 
deferential review, but it would raise constitu- 
tional concerns due to its breadth and categori- 
cal operation. OAG 18-02, 2018 Tenn. AG 
LEXIS 2 (1/11/2018). 

The Eligibility Verification for Entitlements 
Act (EVEA) can be read in harmony with laws 
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requiring licensure applicants to be U.S. citi- 
zens or U.S. citizens or resident aliens and 
therefore did not impliedly repeal those laws. 
State laws requiring licensure applicants to be 
U.S. citizens are preempted to the extent they 
conflict with a federal law that limits States’ 
authority to determine alien eligibility for state 
public benefits, including professional and com- 
mercial licenses. State laws requiring licensure 
applicants to be U.S. citizens also violate the 
Equal Protection Clause because they discrimi- 
nate based on alienage and would not satisfy 
strict scrutiny. State laws requiring licensure 
applicants to be U.S. citizens or resident aliens 
are preempted to the extent they conflict with a 
federal law that limits States’ authority to 
determine alien eligibility for state public ben- 
efits, including professional and commercial 
licenses. Laws requiring licensure applicants to 
be U.S. citizens or resident aliens do not violate 
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“the Equal Protection Clause, however, because 


they discriminate only against unlawful aliens 
and lawful aliens who are not permanent resi- 
dents. Those categories of aliens are not a 
suspect class, and the laws at issue would likely 
satisfy rational basis review. The Department 
of Commerce and Insurance is not required to 
enforce the requirements that an applicant for 
licensure, registration, or certification be a 
“citizen of the United States” or a “citizen of the 
United States or resident alien.” OAG 18-42, 
2018 Tenn. AG LEXIS 42 (9/13/2018). 

T.C.A. §§ 2-13-102, 2-13-1038, and 2-17-104, 
which require the establishment of a state 
primary board for each political party in Ten- 
nessee and give that board certain authorities, 
do not infringe on the political parties’ First 
Amendment right to freedom of association. 
OAG 19-11, 2019 Tenn. AG LEXIS 13 (7/30/ 
2019). 


NOTES TO DECISIONS 


ANALYSIS 


Zz Relation to Other Amendments. 
a Section 1983 Actions. 
8. Protected Rights. 


13. —Right of Travel. 

19. Due Process. 

20. —Substantive Due Process. 
mA i —Procedural Due Process. 
23. —Vagueness. 

24. —Notice. 

26. —Statutes of Limitation. 


a2. Forfeiture. 
35. Equal Protection. 


36. | —Classification. 

ai. —Discrimination. 

38. — —Racial Preference. 

42. —Access to Courts. 

44. —Criminal Procedure. 

45. —Right to Personal Liberty. 

46. —Suspect Classes. 

49. Criminal Procedure. 

53. —Search and Seizure. 

54. —Involuntary Confessions. 

54.5. —Bail. 

57. —Pre-Indictment Delay. 

58. —Indictment. 

60. —Guilty Pleas. 

61. —Discovery. 

65. —Competency Proceeding. 

67. —Right to Counsel. 

67.5. —-—Comment on Right to Counsel. 

71. —Right to Other Professional Assis- 
tance. 

72. | —Evidence. 

74, —Witnesses. 

75. | —Right to Confront Witnesses. 

76. —Right to Testify. 

76.5. —Right to Remain Silent. 


a4: —Jury. 


81. —Prosecutor’s Statements. 
85. —Punishment. 

86. — —Death Penalty. 

87. —Post-Conviction Relief. 
Of; —Double Jeopardy. 

92. —Identifications. 

93. —Insanity. 


94. —Juveniles. 


95.5. —Vague or Overbroad Laws. 
116. Domestic Relations. 

118. Employers and Employees. 
119. —Public Employees. 

121. —At-Will Employees. 

135. Occupations. 

136. —Doctors. 

140. Parental Rights. 

141. Penalties. 

145. Prisoners. 

162. State Courts. 

163. —Jurisdiction. 

165. Taxation. 

179. —Corporations. 


2. Relation to Other Amendments. 

Defendant’s consent to search his home did 
not violate the fourth and fourteenth amend- 
ments because it was not the result of duress or 
coercion as a result of alleged threats. Allega- 
tions that police coerced him into allowing the 
residence search by threatening to forfeit his 
vehicle and turn his children over to the De- 
partment of Children’s Services if he refused 
were not credited by the jury. State v. Ingram, 
— §.W.3d —, 2009 Tenn. Crim. App. LEXIS 889 
(Tenn. Crim. App. Oct. 21, 2009), aff'd in part, 
revd in part, 331 S.W.3d 746, 2011 Tenn. 
LEXIS 4 (Tenn. Jan. 21, 2011). 


7. Section 1983 Actions. 
Inmate could not show that he was denied 
access to courts or any injury resulting from 


Amend. 14, § 1 


such denial where both the trial court and the 
appellate court gave full consideration to the 
issues raised by the inmate, and he did not 
allege sufficient facts to show that the alleged 
unavailability of the materials he requested 
hindered his efforts to pursue a legal claim; 
even if access to legal materials were a pro- 
tected right, there was no indication that his 
case was hindered by the alleged unavailability 
of some materials. Hall v. Bryant, — S.W.3d —, 
2007 Tenn. App. LEXIS 554 (Tenn. Ct. App. 
Aug. 28, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1097 (Tenn. Dec. 26, 2007). 


8. Protected Rights. 


13. —Right of Travel. 

Sexual Offender and Violent Sexual Offender 
Registration, Verification and Tracking Act of 
2004, as amended by 2007 Tenn. Pub. Acts 465, 
T.C.A. § 40-39-202 et seq., applied to all sex 
offenders residing in Tennessee regardless of 
where they were convicted, and the Act con- 
tained no duration of residency restriction and 
all fifty states had adopted sex offender regis- 
tries; accordingly, Tennessee was no more or 
less attractive than any other state for sex 
offenders seeking a place to reside in total 
anonymity, and the reasoning was applicable to 
the current Sexual Offender Act as amended in 
2007, such that the Act did not impede the 
offender’s right to travel among the states. Doe 
v. State, — S.W.3d —, 2009 Tenn. App. LEXIS 
296 (Tenn. Ct. App. Mar. 10, 2009), appeal 
denied, — S.W.3d —, 2009 Tenn. LEXIS 625 
(Tenn. Sept. 28, 2009). 


19. Due Process. 

Defendant’s sentence violated his right to 
due process of law, because the general sessions 
court exceeded its jurisdiction and acted ille- 
gally in ordering defendant to serve 48 hours in 
jail for failing to pass a random drug test in 
violation of a condition of bond when the record 
was silent as to the effect of the proceeding on 
the bond itself or the conditions, the general 
sessions court did not jail defendant pursuant 
to a criminal contempt finding, and the record 
also did not indicate that defendant committed 
another offense for which he could have been 
placed in jail. State v. Coppock, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 20 (Tenn. Crim. 
App. Jan. 14, 2008). 

Court denied defendant’s right to a fair trial 
because, after the state rested, the trial judge, 
in front of the jury, said that the state’s burden 
had been met; coming at the end of the state’s 
proof and following defendant’s motion for ac- 
quittal, the statement conferred credibility on 
the state’s proof. State v. Hood, — S.W.3d —, 
2010 Tenn. Crim. App. LEXIS 750 (Tenn. Crim. 
App. Sept. 10, 2010). 

Principles of due process do not require that 
a defendant in a criminal trial have an absolute 
right to call a victim, when that victim is 
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unavailable by reasons of the victim’s death. 
Thus, the trial court did not err in allowing the 
trial to proceed despite the deceased victim’s 
unavailability. State v. Cannon, — 8.W.3d —, 
2012 Tenn. Crim. App. LEXIS 982 (Tenn. Crim. 
App. Dec. 5, 2012), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 409 (Tenn. Apr. 10, 2013). 


20. —Substantive Due Process. 

Sex offender made no allegation that a fun- 
damental right had been violated, nor did the 
trial court make a reference that a fundamen- 
tal right had been called into question; the trial 
court did not err when it found that the Sexual 
Offender and Violent Sexual Offender Registra- 
tion, Verification and Tracking Act of 2004, as 
amended by 2007 Tenn. Pub. Acts 465, T.C.A. 
§ 40-39-202 et seq., had a reasonable relation 
to the stated purpose of legislation, to protect 
the public from the danger associated with 
sexual offenders, and it was not error for the 
trial court to decline to expand the due process 
protection under federal law. Doe v. State, — 
S.W.3d —, 2009 Tenn. App. LEXIS 296 (Tenn. 
Ct. App. Mar. 10, 2009), appeal denied, — 
S.W.3d —, 2009 Tenn. LEXIS 625 (Tenn. Sept. 
28, 2009). 

T.C.A. § 50-6-204(d)(5) did not violate sub- 
stantive due process because the creation of the 
medical impairment rating process, designed to 
minimize costs and expedite the resolution of 
claims by injured workers, did not qualify as an 
arbitrary, or conscience shocking exercise of the 
legislature’s authority. Mansell v. Bridgestone 
Firestone N. Am. Tire, 417 S.W.3d 393, 2013 
Tenn. LEXIS 645 (Tenn. Aug. 20, 2013). 

There was no substantive due process issue, 
as reviewing the attorney’s sanction to ensure 
uniformity of discipline was not arbitrary or 
conscience-shocking. In re Walwyn, 531 S.W.3d 
131, 2017 Tenn. LEXIS 457 (Tenn. Aug. 4, 
2017). 


21. —Procedural Due Process. 

Dismissal of the inmate’s suit asserting that 
T.C.A. § 40-28-123 violated his constitutional 
rights was affirmed, because Tennessee did not 
recognize a constitutional right to early release; 
thus, the inmate could not show that he had 
suffered a deprivation of a liberty interest or 
that he was entitled to any procedural due 
process in the Tennessee department of correc- 
tion’s revocation of his release eligibility date, 
and the inmate failed to provide any evidence 
or cite any authorities in support of his conten- 
tion that his equal protection rights were vio- 
lated in any way. McMahan v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2007 Tenn. App. LEXIS 478 
(Tenn. Ct. App. July 26, 2007), appeal dis- 
missed, McMahan v. White, — S.W.3d —, 2007 
Tenn. LEXIS 1095 (Tenn. Nov. 26, 2007), appeal 
denied, McMahan v. White, — S.W.3d —, 2008 
Tenn. LEXIS 57 (Tenn. Feb. 4, 2008). 

Tennessee Nursing Board’s petition for re- 
hearing was denied because the notice did not 
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fairly appraise the nurse under U.S. Const. 
amend. 14 and Tenn. Const. art. I, § 8 that the 
Division of Health Related Boards was seeking 
revocation or suspension of her license; division 
also presented no competent evidence regard- 
ing the nurse’s psychological condition. Miller 
v. Tennessee Bd. of Nursing, 256 S.W.3d 225, 
2007 Tenn. App. LEXIS 826 (Tenn. Ct. App. Oct. 
22, 2007). 

Police department members had no valid 
claim for a violation of due process, and thus 
there was no remedy available to them under 
42 U.S.C. § 1983 where there was nothing in 
the record to indicate that promotion of mem- 
bers to the position of “executive major” was an 
assured right; there could be no right to be 
promoted to an illegal rank, and there was no 
assurance that, even if eligible and considered, 
members would have in fact been promoted to 
the rank. Gillespie v. City of Memphis, — 
S.W.3d —, 2008 Tenn. App. LEXIS 340 (Tenn. 
Ct. App. June 5, 2008). 

Trial court complied with requirements of 
Tenn. R. Civ. P. 65.03 where verified complaint 
complied with the requirements of Rule 
65.03(1), and the duration of the temporary 
restraining order was consistent with the time 
limits set forth in Rule 65.03(5); resident’s due 
process rights were adequately protected by the 
requirement in Rule 65.03(5) that a hearing be 
conducted within 15 days or the order would 
expire by its own terms. TPI Corp. v. Wilson, — 
S.W.3d —, 2008 Tenn. App. LEXIS 475 (Tenn. 
Ct. App. Aug. 15, 2008). 

Former sheriffs deputy cited no authority 
supporting his proposition that a continuance 
had to be granted at a Loudermill hearing if 
criminal charges were pending where the 
Shelby County civil service merit board gave 
the deputy a continuance while stalking 
charges were pending, and the deputy was 
represented by counsel at the board hearing; 
thus, the deputy’s constitutional due process 
rights were not violated. Gleaves v. Shelby 
County, — S.W.3d —, 2008 Tenn. App. LEXIS 
629 (Tenn. Ct. App. Oct. 21, 2008). 

In a case where defendant was convicted of 
violating Tennessee’s former Sexual Offender 
Registration and Monitoring Act, the act did 
not violate defendant’s due process rights by 
criminalizing behavior outside a registrant’s 
control because former requirements did not 
require the registrant to mail the form, but 
rather, registrants could use any medium nec- 
essary to return the form as long as the form 
was delivered to the Tennessee Bureau of In- 
vestigation no more than 10 days after the 
registrant received it; earlier statute required 
that registrants “cause such form to be deliv- 
ered” to the bureau, and although registrants 
obviously had the option of returning the form 
by mail, this method was not a requirement. 
State v. LePore, — S.W.3d —, 2008 Tenn. Crim. 
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App. LEXIS 806 (Tenn. Crim. App. Oct. 13, 
2008). 

Prison disciplinary board did not act arbi- 
trarily and capriciously in sentencing an in- 
mate to an additional five-year sentence by 
revocation of sentence credits after he was 
found guilty of assaulting another inmate. The 
inmate received adequate notice of the charges 
against him, and the board provided a recita- 
tion of the evidence it relied on and its reason- 
ing. Patterson v. Tenn. Dep’t of Corr., — S.W.3d 
—, 2010 Tenn. App. LEXIS 278 (Tenn. Ct. App. 
Apr. 20, 2010). 

Tennessee courts, under the Due Process 
Clause of the Fourteenth Amendment, lacked 
personal jurisdiction over an Indonesian ciga- 
rette manufacturer, whose cigarettes were sold 
in Tennessee through the marketing efforts of a 
Florida entrepreneur who purchased the ciga- 
rettes from an independent foreign distributor, 
because the State of Tennessee failed to estab- 
lish, by a preponderance of the evidence, that 
the manufacturer purposely availed itself of the 
privilege of doing business in Tennessee. State 
v. NV Sumatra Tobacco Trading Co., 403 S.W.3d 
726, 2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 
2018). 

T.C.A. § 50-6-204(d)(5) did not violate proce- 
dural due process because the statute did not 
create a permanently irrebuttable presump- 
tion. Mansell v. Bridgestone Firestone N. Am. 
Tire, 417 S.W.3d 3938, 2013 Tenn. LEXIS 645 
(Tenn. Aug. 20, 2013). 

Attorney was provided with the procedural 
rights listed in the rules, as he was given 
adequate notice of the disciplinary charges 
against him, had the opportunity to be repre- 
sented by an attorney of his choosing, was able 
to cross-examine witnesses called against him, 
and had been given and fully utilized his oppor- 
tunity to respond, and there were no procedural 
errors; he received due process throughout his 
disciplinary proceedings. Mabry v. Bd. of Prof] 
Responsibility, 458 S.W.3d 900, 2014 Tenn. 
LEXIS 1046 (Tenn. Dec. 30, 2014). 

Holding a sexually oriented nightclub vicari- 
ously liable for an entertainer’s violation of a 
local ordinance did not violate procedural due 
process where the club was allowed to present 
evidence, the ordinance clearly indicated that a 
licensee’s knowledge and powerlessness to pre- 
vent the violation were appropriate defenses, 
and material evidence in the record supported 
the conclusion. Howell v. Metro. Sexually Ori- 
ented Bus. Licensing Bd., 466 S.W.3d 88, 2014 
Tenn. App. LEXIS 721 (Tenn. Ct. App. Nov. 5, 
2014), appeal dismissed, — S.W.3d —, 2015 
Tenn. LEXIS 187 (Tenn. Mar. 3, 2015). 

Trial court lacked personal jurisdiction over 
out-of-state ratings agencies regarding allega- 
tions of fraud and negligent misrepresentation 
made by a bank in Tennessee because the bank 
failed to demonstrate contacts between the rat- 
ings agencies and the State of Tennessee with 
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reasonable particularity sufficient to establish 
a prima facie case of general jurisdiction or 
specific jurisdiction in Tennessee, when the 
rating agencies rated investment products that 
were sold in all fifty states and purchased by 
the bank. First Cmty. Bank, N.A. v. First Tenn. 
Bank, 489 S.W.3d 369, 2015 Tenn. LEXIS 1005 
(Tenn. Dec. 14, 2015), cert. denied, Fitch Rat- 
ings, 1386 S. Ct. 2511, 195 L. Ed. 2d 841, 2016 
U.S. LEXIS 4094 (U.S. 2016). 

Given the existing procedural safeguards ap- 
plicable to parental termination proceedings, 
the Tennessee Supreme Court declines to hold 
that securing the constitutional right of par- 
ents to fundamentally fair procedures requires 
adoption of an additional procedure, subse- 
quent to or separate from an appeal as of right, 
by which parents may attack the judgment 
terminating parental rights based upon ineffec- 
tive assistance of appointed counsel. In re Car- 
rington H., 483 S.W.3d 507, 2016 Tenn. LEXIS 
49 (Tenn. Jan. 29, 2016). 

Due process unquestionably requires States 
to provide parents with fundamentally fair pro- 
cedures, but it does not require States to ignore 
the other interests at stake in parental termi- 
nation proceedings; by refusing to import crimi- 
nal law post-conviction type remedies, the Ten- 
nessee Supreme Court does not at all disregard 
the well-established constitutional principle 
precluding the termination of parental rights 
except upon fundamentally fair procedures. In 
re Carrington H., 483 S.W.3d 507, 2016 Tenn. 
LEXIS 49 (Tenn. Jan. 29, 2016). 

Trial court did not err in denying defendant’s 
motion to prohibit spectators from wearing but- 
tons displaying photos of the victims taken 
before their deaths, as they were only worn by 
immediate family and could not be worn during 
testimony, and thus, were not so inherently 
prejudicial as to post an unacceptable threat as 
to defendant’s right to a fair trial by an impar- 
tial jury. State v. Davidson, 509 S.W.3d 156, 
2016 Tenn. LEXIS 913 (Tenn. Dec. 19, 2016), 
cert. denied, Davidson v. Tennessee, 199 L. Ed. 
2d 66, 188 S. Ct. 105, 2017 U.S. LEXIS 5551 
(U.S. Oct. 2, 2017). 

Petitioner had a hearing before the Tennes- 
see Board of Probation and Parole that was not 
contingent upon his ability to pay any filing 
fees and had the ability to appeal the board’s 
decision, and his appeal was denied because his 
allegations of misconduct were not substanti- 
ated; under the facts of this case, petitioner was 
not denied due process, and as applied in this 
case, the statute does not violate the Due Pro- 
cess Clause. Hughes v. Tenn. Bd. of Prob. & 
Parole, 514 S.W.3d 707, 2017 Tenn. LEXIS 179 
(Tenn. Mar. 23, 2017). 

Attorney received adequate notice of his 
range of possible punishment, and his proce- 
dural due process rights were not violated by 
the procedure the supreme court used in re- 
viewing and increasing the attorney’s disciplin- 
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ary sanctions from a reprimand to a suspen- 
sion. In re Walwyn, 531 S.W.3d 131, 2017 Tenn. 
LEXIS 457 (Tenn. Aug. 4, 2017). 

T.C.A. § 55-10-413 was not unconstitutional 
due to the imposition of a fee upon persons 
convicted of drug and alcohol offenses when 
forensic scientists employed by the Tennessee 
Bureau of Investigation (TBI) conducted chemi- 
cal tests used to determine blood alcohol or 
drug content, as the TBI forensic scientists 
were not judicial officials to whom the require- 
ments of Turney v. Ohio applied. State v. Deco- 
simo, 555 S.W.3d 494, 2018 Tenn. LEXIS 471 
(Tenn. Aug. 23, 2018), cert. denied, Decosimo v. 
Tennessee, 202 L. Ed. 2d 577, 1389S. Ct. 817, — 
U.S. —, 2019 U.S. LEXIS 222 (U.S. Jan. 7, 
2019). 

In a breach of contract case, a Tennessee 
court could exercise specific personal jurisdic- 
tion over the Texas corporation because, after 
evaluating the Texas corporation’s contacts 
with Tennessee related to the contract that 
formed the basis for the Tennessee company’s 
suit, the circumstances exhibited intentional or 
purposeful acts on the part of the Texas corpo- 
ration; the Texas corporation’s contacts were 
substantial enough as it voluntarily elected to 
contract with the Tennessee company, and the 
Texas corporation knew that the contractual 
work would occur primarily in Tennessee; and 
the Texas corporation did not carry its burden 
of establishing that the exercise of personal 
jurisdiction in Tennessee would be unreason- 
able or unfair. Crouch Ry. Consulting, LLC v. 
LS Energy Fabrication, LLC, — S.W.3d —, 
2020 Tenn. LEXIS 412 (Tenn. Oct. 6, 2020). 


23. —Vagueness. 

T.C.A. § 39-17-433 is not overbroad because 
the prevention of the purchase or delivery of 
any “chemical, drug, ingredient, or apparatus” 
which is intended to be used for the manufac- 
ture of methamphetamine is within the state’s 
police power to protect the safety of its citizens; 
state had a legitimate interest in targeting 
methamphetamine manufacture as well as use. 
State v. Kouns, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 870 (Tenn. Crim. App. Nov. 5, 
2008). 

T.C.A. § 39-17-433 is not void for vagueness 
because it gives fair warning to defendants and 
others that a purchase of items to make meth- 
amphetamine is prohibited; pseudoephedrine is 
a well-known ingredient used to make metham- 
phetamine and clearly prohibited if defendants 
knew it is going to be used to make metham- 
phetamine or knew that it is possible the psue- 
doephedrine was going to be used to make 
methamphetamine. State v. Kouns, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 870 (Tenn. 
Crim. App. Nov. 5, 2008). 

Statute was not unconstitutionally vague as 
defendant had fair warning that using illegal 
proceeds to promote further criminal activity 
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violated the money laundering statute because 
the common understanding of the phrase “car- 
rying on” plainly encompassed defendant’s con- 
duct as to his money laundering conviction as 
he previously had delivered marijuana to the 
confidential informant (CI) with an expectation 
that she would sell the product and pay him 
with proceeds from the sales; he later received 
cash payment with a stated intent to purchase 
more marijuana, which he would then sell to 
the CI for her to re-sell to customers; and he 
then, in fact, did purchase more marijuana, a 
portion of which he delivered to the Cl for her to 
re-sell. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


24. —Notice. 

Owner waived issue that he should have 
been personally served or served by registered 
letter where he was given written notice; owner 
attended hearings of which he claimed he did 
not have proper notice where he appeared to 
obtain a restraining order against the city and 
thereafter attended two hearings on the subject 
of whether the subject building should be de- 
molished and at one, represented himself, tes- 
tified, examined witnesses he called on his own 
behalf and witnesses called by the city, and 
entered documentary evidence in the record. 
Hashmi v. City of Chattanooga, — S.W.3d —, 
2008 Tenn. App. LEXIS 703 (Tenn. Ct. App. 
Nov. 24, 2008). 

In a driver’s challenge to circuit court’s dec- 
laration that she was a motor vehicle habitual 
offender (MVHO), denial of the driver’s motion 
asking that the MVHO order be declared void 
was proper because circuit court acted consis- 
tently with due process of the law; driver had 
notice of the hearing and it was held at a 
meaningful time so that she could participate 
in it to protect her significant property inter- 
ests. State v. O'Neal, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 563 (Tenn. Crim. App. May 
8, 2008). 


26. —Statutes of Limitation. 

Prisoner’s case did not warrant due process 
tolling of the post-conviction statute of limita- 
tions because he did not diligently pursue his 
rights when did not file his petition in the 
intervening years after his discovery of the 
undisclosed sentence. Bush v. State, 428 S.W.3d 
1, 2014 Tenn. LEXIS 16 (Tenn. Jan. 28, 2014). 


32. Forfeiture. | 

Civil forfeiture of defendant’s house was in- 
appropriate because the evidence preponder- 
ated against the trial court’s findings that the 
State of Tennessee filed a forfeiture warrant 
and a notice of seizure and forfeiture of convey- 
ances in accordance with the statutory require- 
ments, that the State filed its petition for for- 
feiture in compliance with the requirements, 
and that the State did not comply with the 
statutory procedural requirements in the forfei- 
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_ture proceeding. State v. Sprunger, 458 S.W.3d 


482, 2015 Tenn. LEXIS 177 (Tenn. Mar. 9, 
2015), rehearing denied, — S.W.3d —, 2015 
Tenn. LEXIS 258 (Tenn. Mar. 16, 2015). 


35. Equal Protection. 


36. —Classification. 

Chattanooga Metropolitan Airport Authori- 
ty’s (CMAA) Commercial Ground Transporta- 
tion Rules and Regulations did not violate U.S. 
Const. amend. XIV, Tenn. Const. art. I, § 8 and 
art. XI, § 8, as they were reasonably related to 
legitimate purpose of presenting passengers 
with options to have newer vehicles that were 
clean and in good repair; CMAA had taken 
steps to ensure that incoming passengers who 
had not made advance arrangements would be 
presented as a first option with registered and 
therefore, regulated, transportation providers. 
Millennium Taxi Serv., LLC v. Chattanooga 
Metro. Airport Auth., — S.W.3d —, 2009 Tenn. 
App. LEXIS 413 (Tenn. Ct. App. June 30, 2009). 


37. —Discrimination. 


38. ——Racial Preference. 

Peremptory challenges to a member of the 
jury venire did not violate the equal protection 
clause of the fourteenth amendment because 
the trial court did not abused its discretion in 
viewing as legitimate the State’s offered race- 
neutral concerns regarding the challenged ju- 
ror’s apparent indifference to the State and 
receptivity to defense counsel. State v. Ingram, 
—§.W.3d —, 2009 Tenn. Crim. App. LEXIS 889 
(Tenn. Crim. App. Oct. 21, 2009), affd in part, 
revd in part, 331 S.W.3d 746, 2011 Tenn. 
LEXIS 4 (Tenn. Jan. 21, 2011). 


42. —Access to Courts. 

Narrowing of the statute from the general 
population of court litigants to only inmates is 
rationally related to a legitimate state interest 
and the statute does not deprive inmates of 
administrative remedies and does not perma- 
nently bar any inmate access to the courts; the 
State has a legitimate interest in reducing costs 
and in reducing the amount of meritless inmate 
litigation, and thus the statute is rationally 
related to the State’s interest, the constitu- 
tional requirement of rationality is satisfied, 
and the statute does not offend principles of 
equal protection. Hughes v. Tenn. Bd. of Prob. & 
Parole, 514 $.W.3d 707, 2017 Tenn. LEXIS 179 
(Tenn. Mar. 23, 2017). 


44, —Criminal Procedure. 

Pursuant to Knoxville, Tenn., City Code 17- 
210, vehicle owner was the party responsible 
for the violation; therefore, when a red light 
violation occurred, the “guilty party” was the 
vehicle owner who may or may not be driving 
the vehicle at the time of the violation, and the 
mailing of a citation to the vehicle’s registered 
owner did not violate equal protection. City of 
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Knoxville v. Brown, 284 S.W.3d 330, 2008 Tenn. 
App. LEXIS 436 (Tenn. Ct. App. July 30, 2008), 
rehearing denied, — S.W.3d —, 2008 Tenn. 
App. LEXIS 813 (Tenn. Ct. App. Aug. 22, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
193 (Tenn. Feb. 17, 2009). 

Defendant in a DUI case was not subjected to 
an equal protection violation due to selective 
prosecution because the two non-prosecuted 
traffic stops videotaped prior to defendant’s 
stop involved individuals who remained in 
their cars, behaved politely, and were not under 
the influence of alcohol; the same videotape 
showed that in defendant’s traffic stop, after 
being pulled over, defendant immediately left 
his automobile to confront the officer, had 
trouble maintaining his balance and speaking 
coherently, and cursed during the conversation. 
State v. Scott, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Apr. 7, 
2008). 

Where the prosecutor stated he used a pe- 
remptory challenge to excuse one of two Afri- 
can-Americans on the panel because she failed 
to make eye contact and the prosecutor 
“sensed” she did not want to serve, the trial 
court properly upheld the challenge to the pro- 
spective juror as race neutral. State v. Echols, 
382 S.W.3d 266, 2012 Tenn. LEXIS 738 (Tenn. 
Oct. 10, 2012). 


45. —Right to Personal Liberty. 

Insanity acquittee’s automatic commitment 
for diagnosis and evaluation under § 33-7- 
303(a) did not violate acquittee’s equal protec- 
tion rights since his commitment did not re- 
quire a determination equivalent to that made 
in a civil commitment case, an insanity acquit- 
tee enjoys no fundamental right to unrestricted 
liberty, and the commitment of an insanity 
acquittee bears a rational relationship to a 
legitimate state interest in assessing acquit- 
tee’s mental state. State v. Phillips, 968 S.W.2d 
874, 1996 Tenn. Crim. App. LEXIS 583 (Tenn. 
Crim. App. 1996), rehearing denied, — S.W.3d 
—, 1997 Tenn. Crim. App. LEXIS 498 (1997), 
cert. denied, Phillips v. Tennessee, 525 U.S. 
847, 119S. Ct. 117, 142 L. Ed. 2d 94, 1998 U.S. 
LEXIS 5278 (1998). 


46. —Suspect Classes. 

T.C.A. § 39-17-4383 does not violate equal 
protection because the law does not criminalize 
the purchase of pseudoephedrine, but instead 
criminalizes the purchase of pseudoephedrine 
with intent for eventual use in the manufacture 
of methamphetamine; here, defendants pre- 
sented no proof that there were other individu- 
als on pharmaceutical logs who were purchas- 
ing pseudoephedrine with the intent to 
manufacture methamphetamine, and defen- 
dants presented no argument to support a 
reasonable conclusion that they were part of a 
suspect class. State v. Kouns, — S.W.3d —, 
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2008 Tenn. Crim. App. LEXIS 870 (Tenn. Crim. 
App. Nov. 5, 2008). 


49. Criminal Procedure. 


53. —Search and Seizure. 

Reversal of an order that concluded that a 
confidential informant was a material witness 
and that disclosure was warranted was appro- 
priate because defendants failed to establish 
that the informant, who provided information 
upon which a detective relied in seeking a 
search warrant, but who was not present at the 
scene of, and did not participate in, the crimes 
charged, possessed any information that was 
either material or favorable to their defense. 
Rather, defendants relied on vague, conclusory 
allegations and their mere invocation of their 
rights did not automatically outweigh the pub- 
lic policies favoring the protection of confiden- 
tial informants. State v. Ostein, 293 S.W.3d 
519, 2009 Tenn. LEXIS 520 (Tenn. Aug. 20, 
2009). 

Although defendant was correct that the po- 
lice, due to their surveillance dispositions, did 
not witness any suspect fleeing or destroying 
evidence, they had, only minutes before the 
search, intercepted a compelling telephone call 
between defendant and another individual who 
advised defendant that his visitors should jump 
the fence and keep on going; this comment 
justifiably caused an officer’s concern that the 
suspects would flee and, because it indicated 
that the suspects had a reason to flee, tended to 
establish the presence of a drug shipment that 
might be destroyed. Further, the task force did 
not create the exigency. State v. Moore, 309 
S.W.3d 512, 2009 Tenn. Crim. App. LEXIS 645 
(Tenn. Crim. App. Aug. 10, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 191 
(Tenn. Feb. 22, 2010), cert. denied, Moore v. 
Tennessee, 562 U.S. 919, 131 S. Ct. 290, 178 L. 
Ed. 2d 190, 2010 U.S. LEXIS 7450 (U.S. 2010). 


54, —Involuntary Confessions. 

Trial court did not err in admitting defen- 
dant’s confession to his mother into evidence at 
trial because defendant initiated the contact 
with his mother by asking to see her after an 
officer had properly ceased the interrogation in 
response to defendant’s invocation of his right 
to counsel; and because defendant’s mother was 
not acting as a state agent as there was no 
evidence at all suggesting that the police 
brought defendant’s mother to see him for the 
purpose of eliciting incriminating statements, 
or that the officers asked, directed, induced, or 
threatened her to obtain information from de- 
fendant; and the officers did not instruct defen- 
dant’s mother on what to say to or ask of 
defendant. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 
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54.5. —Bail. 

‘When defendant engaged in criminal conduct 
while released on bond, the Tennessee trial 
court was required to conduct a bail revocation 
hearing to determine whether defendant for- 
feited the constitutional right to pretrial bail in 
compliance with the procedure established to 
meet the constitutional due process require- 
ments. State v. Burgins, 464 S.W.3d 298, 2015 
Tenn. LEXIS 285 (Tenn. Apr. 7, 2015). 


57. —Pre-Indictment Delay. 

In a murder case, defendant’s due process 
rights were not violated by a preindictment 
delay of 10 years because there was no proof 
that a deceased witness had any information 
that was critical to the defense that was not 
explored in his sworn testimony at the prelimi- 
nary hearing, and there was no proof that the 
DNA evidence was cross-contaminated or that 
the handling or degradation of that evidence 
led to false positive results. The defense was 
allowed to cross-examine the witnesses about 
the concerns of cross-contamination, tamper- 
ing, and invalid results, and defendant did not 
show that any witness had memory loss that 
prejudiced the development of an alibi defense. 
State v. Crump, — 8.W.3d —, 2009 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 18, 
2009), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 546 (Tenn. Aug. 24, 2009). 


58. —Indictment. 

Warrant sufficiently alleged the offense of 
DUI as it was sufficient to give defendant notice 
of the charge against him; the officer stated in 
his affidavit that he was standing outside de- 
fendant’s apartment residence when defendant 
drove up and that defendant was walking 
across the road, from which one may infer that 
defendant was driving on the road or on the 
premises of the apartment complex. State v. 
Cope, — S.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Sept. 19, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
83 (Tenn. Feb. 4, 2008). 

Court erroneously dismissed an aggravated 
assault count based upon its finding of a fatal 
variance because the date of the offense was not 
a material ingredient of the offense of aggra- 
vated assault; furthermore, the difference of a 
single day did not cause defendant to be misled 
or surprised in any manner. State v. LaForce, 
— §.W.3d —, 2008 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Feb. 27, 2008). 

Trial court erred in submitting the charge of 
aggravated robbery to the jury because the 
indictment, by its language, charged attempted 
aggravated robbery, and defendant could not be 
convicted of aggravated robbery, an offense not 
contained within the indictment; the indict- 
ment did not sufficiently charge aggravated 
robbery despite defendant’s subjective assump- 
tions and belief that it did, and defendant was 
prejudiced by the trial court’s error since as a 
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~result he was convicted of a crime for which he 
was not charged. State v. Graham, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 167 (Tenn. Crim. 
App. Mar. 4, 2008). 


60. —Guilty Pleas. 

Record did not support the contention that a 
prisoner’s guilty pleas were involuntary in vio- 
lation of his right to due process since his 
testimony at the plea hearing supported a con- 
clusion that the prisoner fully understood the 
terms of his plea agreement, the risks entailed 
in going to trial, and the nature and effect of his 
waiver of rights and pleas of guilty. Pierce v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 630 (Tenn. Crim. App. Aug. 7, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
1061 (Tenn. Nov. 19, 2007). 

Court erred in denying petitioner’s motion for 
postconviction relief where it was undisputed 
that defense counsel agreed with the state to 
modify petitioner’s sentence for assault without 
affording petitioner a guilty plea hearing at 
which petitioner was assured admonition of 
petitioner’s rights as a predicate to a knowing, 
voluntary, and intelligent plea. Thompson v. 
State, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 113 (Tenn. Crim. App. Feb. 7, 2008). 


61. —Discovery. 

Court did not err in failing to instruct the 
jury on the duty of the state to preserve evi- 
dence because although the state’s witness 
stated that he did not know what had happened 
to some of the evidence, the state informed the 
trial court that the victim’s fingernail clippings 
and hair samples had not been destroyed or lost 
but were still in the medical examiner’s office. 
State v. Davis, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 8438 (Tenn. Crim. App. Nov. 5, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 255 (Tenn. Apr. 7, 2008), appeal denied, 
—§.W.3d —, 2008 Tenn. LEXIS 258 (Tenn. Apr. 
7, 2008). 

State did not breach its duty to preserve 
evidence with respect to several items found in 
a suspected methamphetamine laboratory be- 
cause several of the items were clear glass jars 
filled with unknown liquids; an officer testified 
that he would not have conducted fingerprint 
analyses on any of them because they were 
hazardous, the jars had been subjected to 
chemical reactions, the clear glass jars contain- 
ing unknown liquids were tainted or danger- 
ous, and thus the state had no duty to preserve 
those contaminated jars. State v. Lawrence, — 
S.W.3d —, 2008 Tenn. Crim. App. LEXIS 202 
(Tenn. Crim. App. Mar. 17, 2008). 

State breached its duty to preserve evidence 
because none of the items that an officer de- 
scribed as methamphetamine precursors found 
inside the house were preserved, and accord- 
ingly neither the photographs nor the 11 pieces 
of physical evidence that were preserved were 
comparable to the evidence that was destroyed 
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with respect to defendants’ desire to conduct 
fingerprint analysis; the evidence was material 
to the preparation of the defense, and defen- 
dants were precluded from defending them- 
selves by showing that they did not touch the 
methamphetamine precursors found inside the 
residence. State v. Lawrence, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 202 (Tenn. Crim. 
App. Mar. 17, 2008). 

In defendant’s drug case, the destruction of 
the “buy money,” did not violate his due process 
rights because the trial court found that there 
was no proof the State destroyed the evidence 
for the purpose of keeping it from the defense or 
that the evidence was exculpatory. The trial 
court found that the officers could testify that, 
through their personal observations, they 
learned that the money found on defendant 
matched the photocopied money. State v. Gant, 
—8.W.3d —, 2012 Tenn. Crim. App. LEXIS 155 
(Tenn. Crim. App. Mar. 13, 2012). 

Prosecution violated defendant’s constitu- 
tional right to due process by failing to provide 
to the defense the third statement of a witness 
to the police until after the trial, and the State 
of Tennessee did not prove that the error was 
harmless as the third statement differed from 
the accounts the witness had given in the first 
and second statements of the witness and could 
have been used to impeach the testimony of the 
witness at trial. State v. Jackson, 444 S.W.3d 
554, 2014 Tenn. LEXIS 619 (Tenn. Aug. 22, 
2014). 


65. —Competency Proceeding. 

Defendant’s conviction for escape was proper 
because he was competent to stand trial; al- 
though the trial court found that defendant 
would have memory deficits, the charge was 
relatively minor and did not involve any com- 
plicated concepts and further, a memory deficit 
alone did not render defendant incompetent. 
State v. Ferrell, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 675 (Tenn. Crim. App. Aug. 24, 
2007), rev'd, 277 S.W.3d 372, 2009 Tenn. LEXIS 
16 (Tenn. 2009). 

Court properly found defendant competent to 
stand trial because a doctor described defen- 
dant’s thinking as “simple but clear,” his evalu- 
ation revealed that defendant understood the 
roles of courtroom participants, could identify 
certain witnesses in the case and discuss what 
they might testify to at trial, and could calcu- 
late the length of his possible sentences. He 
concluded that defendant was “adequately com- 
municative” and had the “capacity to make 
decisions in his best interest regarding his 
case.” State v. Boyland, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 452 (Tenn. Crim. App. 
June 21, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 1010 (Tenn. Oct. 18, 2011). 


67. —Right to Counsel. 
While the American Bar Association (ABA) 
standards as to capital representation were in 


CONSTITUTION OF THE UNITED STATES 94. 


place at the time of counsel’s appointment and 
while defense counsel did not satisfy the sug- 
gested criteria, those guidelines are not binding 
upon the trial courts of Tennessee, and there is 
no authority that the aspirational qualifica- 
tions of counsel in a capital trial set forth in the 
ABA standards or that the required qualifica- 
tions of capital counsel set forth in Tenn. Sup. 
Ct. R. 13 are constitutionally compelled. The 
fourteenth amendment guidelines simply re- 
quire the appointment of an attorney to a 
capital defendant; while the Tennessee Su- 
preme Court has put into place heightened 
requirements in Tenn. Sup. Ct. R. 13, including 
the requirements of two attorneys that meet 
certain specific eligibility criteria, the attorneys 
need not meet these stringent standards to 
pass constitutional muster. Bland v. State, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 283 
(Tenn. Crim. App. Apr. 3, 2009). 


67.5. —-—Comment on Right to Counsel. 

Because the defense had attacked the police 
investigation as incompetent and incomplete 
throughout the trial, the prosecution’s use of 
the testimony regarding defendant’s request 
for counsel was appropriately limited to rebut- 
ting the defense theory at trial, the prosecution 
did not attempt to create an inference of guilt 
from defendant’s request for counsel or to use 
defendant’s request for counsel to impeach his 
trial testimony, and the trial court provided an 
appropriate instruction limiting the jury’s con- 
sideration of the officer’s mention of defendant’s 
invocation of his right to counsel, the officer’s 
testimony regarding defendant’s invocation of 
his right to counsel did not violate defendant’s 
constitutional rights. State v. Dotson, 450 
S.W.3d 1, 2014 Tenn. LEXIS 694 (Tenn. Sept. 
30, 2014), cert. denied, Dotson v. Tennessee, 
191, L. Ed. 2d. 565, 135.8. Ct. 1535, 575. US. 
906, 2015 U.S. LEXIS 1830 (U.S. 2015). 

Even if the officer’s testimony regarding de- 
fendant’s request for counsel was constitution- 
ally improper, the error was harmless beyond a 
reasonable doubt because the defense had al- 
ready elicited testimony about defendant’s re- 
quest for an attorney during the sergeant’s 
cross-examination, the defense did not object to 
or move to strike the sergeant’s testimony, and 
the officer’s testimony was merely cumulative 
to the proof already elicited by the defense. 
State v. Dotson, 450 S.W.3d 1, 2014 Tenn. 
LEXIS 694 (Tenn. Sept. 30, 2014), cert. denied, 
Dotson v. Tennessee, 191 L. Ed. 2d 565, 135 S. 
Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 1830 
(U.S. 2015). 

Sergeant’s isolated references to defendant’s 
invocation of his right to counsel were respon- 
sive to the broad questions defense counsel 
posed to the sergeant on cross-examination; 
and, even if the sergeant’s testimony was not 
responsive, the two isolated references to de- 
fendant’s invocation of his right to counsel did 
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not violate his constitutional right because the 
prosecution did not make any evidentiary use 
of the testimony or attempt to penalize defen- 
dant for exercising his constitutional right to 
counsel. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


71. —Right to Other Professional Assis- 
tance. 

Expert testimony bearing on issue of whether 
defendant was intoxicated was relevant evi- 
dence and properly admissible because ques- 
tions of whether defendant was under the in- 
fluence of PCP at the time of the offense, and 
whether his intoxication had any bearing on his 
ability to premeditate and form the intent to 
kill were questions appropriate for the jury’s 
consideration; thus, trial court erred by revok- 
ing funds for defendant to hire an expert effec- 
tively prevented him from presenting the de- 
fense of voluntary intoxication at his trial 
because this was critical to defendant’s defense. 
State v. Vaughn, 279 S.W.3d 584, 2008 Tenn. 
Crim. App. LEXIS 442 (Tenn. Crim. App. June 
16, 2008). 


72. —Evidence. 

Trial court did not err under Tenn. R. Evid. 
403 by permitting the state to play for the jury 
a videotape of defendant and his cellmate con- 
versing in a jail cell while defendant was wear- 
ing prison garb, because the videotape had 
probative value in that it assisted the jury in 
assessing the cellmate’s credibility; the jury did 
not see the videotape until after the cellmate 
had testified that defendant had been in jail 
with him, and therefore any prejudicial impact 
stemming from a visual depiction of defendant 
in prison garb was minimized. State v. Taylor, 
240 S.W.3d 789, 2007 Tenn. LEXIS 1083 (Tenn. 
Dec. 19, 2007). 

Where defendant submitted to a blood draw 
and signed a consent form while imprisoned on 
an attempted theft charge, a report indicated a 
DNA match between defendant and the DNA 
evidence collected in an aggravated rape case. 
The trial court did not err by denying his 
motion to suppress; the warrantless taking of 
defendant’s biood was not take in a manner 
that violated the fourteenth amendment due 
process clause. State v. Cannon, 254 S.W.3d 
287, 2008 Tenn. LEXIS 278 (Tenn. Apr. 29, 
2008). 

In defendant’s murder case, the trial court’s 
exclusion of the victim’s statements to the po- 
lice did not infringe upon defendant’s due pro- 
cess right to present a defense because defen- 
dant presented evidence supporting his 
theories that the victim’s girlfriend threatened 
the victim before killing him and that the 
victim was afraid of his girlfriend. Additionally, 
the victim’s statements to police did not bear 
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sufficient indicia of reliability, as the victim was 


unavailable to testify regarding his motive for 
making the statements and there was nothing 
evident from the circumstances surrounding 
the statement to support the statement’s reli- 
ability. State v. Aldridge, — S.W3d —, 2009 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
June 5, 2009). 

In a murder case, defendant’s due process 
right to present a defense was not violated by 
exclusion of a purported marriage certificate 
between the victim and his girlfriend because 
the girlfriend admitted that she and the victim 
were not married, and defendant was able to 
further attack the girlfriend’s credibility 
through the testimony of a pastor, the pur- 
ported officiant at the alleged wedding cer- 
emony, who said that he never officiated at any 
ceremony between the victim and the girl- 
friend. State v. Aldridge, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
June 5, 2009). 


74, —Witnesses. 

Defendant’s conviction for aggravated rape 
was appropriate because there was no abuse of 
the Uniform Law to Secure the Attendance of 
Witnesses from Within or Without a State in 
Criminal Proceedings, T.C.A. § 40-17-201 et 
seq., since defendant failed to demonstrate that 
the out-of-state witness in question would have 
offered material testimony; in fact, the defense 
did not even forecast the substance of the 
witness’ testimony other than to presume that 
the witness would have testified consistently 
with the statement that he had given to the 
police at the time of the crime. State v. Graham, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 671 
(Tenn. Crim. App. Aug. 22, 2007), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 70 (Tenn. 
Feb. 4, 2008). 

In a murder case, defendant’s due process 
right to present a defense was not violated 
because although the declarant’s statements 
were critical to the defense, the statements 
were insufficiently reliable, and the govern- 
mental interest supporting their exclusion was 
substantially important; they were uncorrobo- 
rated statements of a fellow inmate and were 
contradicted by another statement in which he 
implicated defendant in the attack on the vic- 
tim. State v. Sanderson, — $.W.3d —, 2008 
Tenn. Crim. App. LEXIS 183 (Tenn. Crim. App. 
Mar. 7, 2008). 

In defendant’s child abuse case, there was no 
merit to defendant’s claim that he was unable 
to present his defense because of judicial inter- 
ference, as defendant never explained to the 
trial court that he sought to use a letter to 
impeach a witness’s testimony; further, follow- 
ing the trial court’s admonition, counsel made 
no effort to continue his examination of the 
witness. State v. Sweet, — S.W.3d -—, 2008 
Tenn. Crim. App. LEXIS 280 (Tenn. Crim. App. 
Apr. 15, 2008). 
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75. —Right to Confront Witnesses. 

Defendant was not deprived of his constitu- 
tional right to confrontation by the denial of 
cross-examination of an expert about the effects 
of cocaine on a person who consistently abused 
the drug because the hypothetical question as 
posed required the expert to speculate that 
defendant had consistently smoked cocaine 
over the course of the day, a fact not supported 
by the evidence. State v. Davis, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 843 (Tenn. Crim. 
App. Nov. 5, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 255 (Tenn. Apr. 7, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
258 (Tenn. Apr. 7, 2008). 

Defendant was not deprived of his constitu- 
tional right to confrontation or to present a 
defense, because defense counsel made a stra- 
tegic decision to abandon a line of questioning 
of a witness; the witness admitted that she was 
still married when she started seeing defen- 
dant, and the exclusion of testimony as to why 
the witness might have falsely told defendant 
that she worked at the motel as a prostitute did 
not undermine defendant’s defense that he 
killed the victim in self-defense. State v. Davis, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 843 
(Tenn. Crim. App. Nov. 5, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 255 (Tenn. Apr. 
7, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 258 (Tenn. Apr. 7, 2008). 


76. —Right to Testify. 

Counsel was not ineffective for failing to fully 
explain the ramifications of defendant’s deci- 
sion not to testify, because at an in camera 
hearing, counsel advised defendant that she 
had an absolute right not to testify, that if she 
chose not to testify the court would tell the jury 
that they could not use that fact against her, 
and that she also had a right to testify on her 
own behalf. Dodd v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 800 (Tenn. Crim. App. 
Oct. 10, 2007). 

In defendant’s murder case, defendant’s right 
to due process of law was not violated by the 
exclusion of statements because the statements 
were not clearly critical to the defense; witness 
did not clearly admit to murdering either vic- 
tim, his alleged statements did not exculpate 
defendant, and the statements that allegedly 
provided the witness’s motive for killing the 
victim could have just as likely been aimed at 
defendant as proof at trial indicated that defen- 
dant owed the witness money and that the 
witness had threatened defendant’s mother. 
State v. Malone, — S.W.3d —, 2008 Tenn. Crim. 
App. LEXIS 813 (Tenn. Crim. App. Oct. 2, 
2008), appeal denied, — S.W.3d —, 2009 Tenn. 
LEXIS 233 (Tenn. Mar. 23, 2009). 


76.5. —Right to Remain Silent. 

Officer did not improperly comment upon 
defendant’s invocation of his right to remain 
silent as the officer’s challenged testimony 
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merely informed the jury of the circumstances 
that caused him to conduct defendant’s inter- 
view, and defendant’s demeanor during the 
interview. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


77. —Jury. 

State did not improperly use two of its pe- 
remptory challenges to exclude two potential 
jurors, one of Taiwanese descent and the other 
of Hispanic descent, because the basis for the 
state’s use of its peremptory challenges against 
the two potential jurors was sufficiently race- 
neutral to dispel any indicia of purposeful dis- 
crimination; with respect to the Taiwanese ju- 
ror the state explained that because of her 
difficulty understanding the English language, 
the juror could not understand what jury duty 
meant, and with respect to the Hispanic juror, 
the juror was an interpreter and advocate for 
defendants in general sessions court, and the 
juror had been interviewed and investigated for 
taking money from Hispanics to get them out 
on bond. State v. Smith, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 873 (Tenn. Crim. App. 
Nov. 19, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 126 (Tenn. Feb. 25, 2008), 
dismissed, Jarnigan v. Johnson, — F. Supp. 2d 
—, 2015 U.S. Dist. LEXIS 109701 (E.D. Tenn. 
Aug. 17, 2015), dismissed, Allen v. Parris, — F. 
Supp. 2d —, 2018 U.S. Dist. LEXIS 53937 (E.D. 
Tenn. Mar. 30, 2018). 

In a capital murder case, the trial court 
properly overruled defendant’s Batson chal- 
lenge, because each of the stricken jurors of- 
fered responses during voir dire that reflected 
some equivocation or hesitancy regarding the 
death penalty; the totality of the circumstances 
did not support a finding of purposeful discrimi- 
nation, and therefore the trial court properly 
overruled defendant’s Batson challenge. State 
v. Kiser, — S.W.38d —, 2007 Tenn. Crim. App. 
LEXIS 890 (Tenn. Crim. App. Nov. 29, 2007), 
affd, 284 S.W.3d 227, 2009 Tenn. LEXIS 303 
(Tenn. 2009). 

In a murder case, defendant’s equal protec- 
tion Batson rights were not denied by the 
exclusion of a juror because the juror stated on 
her questionnaire that she was strongly op- 
posed to the death penalty because she thought 
aman should not “give a decision of death.” The 
trial court did not err in determining that the 
juror was not purposefully excluded based upon 
her race. State v. Crump, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 200 (Tenn. Crim. App. 
Mar. 18, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 546 (Tenn. Aug. 24, 2009). 

Court did not err in excusing a juror because 
the juror’s responses indicated her unwilling- 
ness to judge others and to return a verdict of 
death; in excusing her for cause, the court noted 
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the juror’s physical responses to questioning as 
well as the fact that she did not equivocate 
regarding her answers that she was unable to 
sign a death verdict. State v. Odom, — S.W.3d 
—, 2010 Tenn. Crim. App. LEXIS 223 (Tenn. 
Crim. App. Mar. 4, 2010). 


81. —Prosecutor’s Statements. 

Lead prosecutor’s remark during final closing 
argument at defendant's murder _ trial 
amounted to a constitutionally impermissible 
comment upon defendant’s exercise of the con- 
stitutional right to remain silent and not testify 
because the prosecutor walked over to defen- 
dant’s table, gestured towards defendant, and 
declared in a loud voice “Just tell us where you 
were, that’s all we are asking,” and the State of 
Tennessee did not prove that the error was 
harmless. State v. Jackson, 444 S.W.3d 554, 
2014 Tenn. LEXIS 619 (Tenn. Aug. 22, 2014). 

State’s comment during rebuttal closing ar- 
gument that defendant could have cleared up 
what happened when he came to the police 
station, but did not, was not a comment on 
defendant’s right remain silent because the 
purpose of the prosecutor’s statement was to 
highlight the discrepancies between defen- 
dant’s post-arrest confession and admissions 
and his testimony at trial, and not to comment 
upon defendant’s exercise of his constitutional 
rights. State v. Dotson, 450 S.W.3d 1, 2014 
Tenn. LEXIS 694 (Tenn. Sept. 30, 2014), cert. 
denied, Dotson v. Tennessee, 191 L. Ed. 2d 565, 
135 S. Ct. 1535, 575 U.S. 906, 2015 U.S. LEXIS 
1830 (U.S. 2015). 


85. —Punishment. 

Inmate’s reliance on the concept of a liberty 
interest was misplaced, because Tennessee did 
not recognize parole to be a constitutionally 
protected liberty interest; the courts have held 
that the mere possibility of parole was not a 
constitutionally protected liberty interest. Lay 
v. Comm’r, Tenn. Dep’t of Corr., — S.W.3d —, 
2007 Tenn. App. LEXIS 426 (Tenn. Ct. App. 
July 10, 2007). 

Trial court’s decision whether to impose con- 
secutive sentences does not involve the facts 
“necessary to constitute a statutory offense” 
and therefore does not deny a defendant the 
fundamental rights he is afforded under the 
sixth and fourteenth amendments; the manner 
of service of the sentence imposed when a trial 
court decides whether to impose consecutive 
sentences does not usurp the jury’s factfinding 
powers or offend the defendant’s due process 
rights. State v. Higgins, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 763 (Tenn. Crim. App. 
Sept. 27, 2007). 

Trial court imposed the mandatory minimum 
fine required by T.C.A. § 55-10-403(a)(1), but a 
remand was necessary for the empanelling of a 
jury to fix the fine; the fine in § 55-10-403(a)(1), 
which prescribes a minimum and maximum 
allowable fine, does not permit judicial discre- 
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_ tion and may only be imposed by a jury. State v. 


Jaco, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 518 (Tenn. Crim. App. June 20, 2017). 


86. ——Death Penalty. 

Inmate failed to show that Tennessee’s lethal 
injection protocol violated due process under 
U.S. Const. amend. 14, or Tenn. Const. art. I, 
§ 1 because the inmate failed to cite authority 
that the adoption of the lethal injection protocol 
violated procedural due process and the method 
of lethal injection was created by the legisla- 
ture and that the implementation of lethal 
injection was left to the department of correc- 
tion pursuant to T.C.A. § 40-23-114(c); further, 
the department was not subject to the notice 
and approval provisions of the Uniform Admin- 
istrative Procedures Act (UAPA), T.C.A. §§ 4- 
5-101, et seq., because department procedures 
were not “rules” as defined by the UAPA be- 
cause they fit squarely into the exceptions un- 
der T.C.A. § 4-5-102. Abdur’Rahman v. Brede- 
sen, 181 S.W.3d 292, 2005 Tenn. LEXIS 828 
(Tenn. 2005), cert. denied, 547 U.S. 1147, 126S. 
Ct. 2288, 164 L. Ed. 2d 813, 2006 U.S. LEXIS 
3970 (2006). 


87. —Post-Conviction Relief. 

In a forgery and theft case, defendant’s due 
process rights were not violated by the denial of 
her motion for a new trial because a witness did 
not offer materially false testimony that defen- 
dant did not work for the Air Force in any 
capacity, and even if the witness had offered 
testimony that defendant never worked on the 
Air Force base, the issue of defendant’s past 
employment was not material to the issue of 
whether or not she used a legitimately issued 
civilian identification card to create several 
other counterfeit cards. State v. Bass, — S.W.3d 
—, 2008 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. Feb. 28, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 769 (Tenn. Oct. 6, 
2008). 


91. —Double Jeopardy. 

Defendant’s convictions for attempted aggra- 
vated rape and attempted aggravated sexual 
battery violated his protections against double 
jeopardy because the same evidence was re- 
quired to prove both offenses, defendant com- 
mitted one continuous and ultimately unsuc- 
cessful attempt to rape the victim, and the rape 
and sexual battery statutes were both intended 
and designed to deter and punish sexually 
assaultive conduct. State v. Pinex, — S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 869 (Tenn. Crim. 
App. Nov. 6, 2008), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 206 (Tenn. May 11, 2009). 

Although the double jeopardy clause was not 
implicated because the jury was not reas- 
sembled to determine guilt or innocence, but 
only to determine the facts relevant to sentenc- 
ing, there was no separate jeopardy, the recall 
of the discharged jury violated defendant’s due 
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process rights under U.S. Const. amend. V, 
U.S. Const. amend. XIV, and Tenn. Const. art. 
I, §§ 6, 8, 9 because once a jury had returned a 
complete verdict, or the jurors had separated 
and passed from the control of the court, the 
jury could not be reassembled to act on the case 
for any purpose. Accordingly the case was re- 
manded to the trial court to select a new jury in 
order to hold a new trial solely on the issue of 
whether defendant’s conviction was his first, 
second, third, or fourth driving under the influ- 
ence offense based on the evidence presented 
regarding prior convictions. State v. Nash, 294 
S.W.3d 541, 2009 Tenn. LEXIS 652 (Tenn. Oct. 
7, 2009). 

Defendant’s multiple convictions for employ- 
ment of a firearm during the commission of a 
dangerous felony, based on convictions for the 
attempt to commit voluntary manslaughter in- 
volving multiple victims when defendant fired 
a single weapon in a shooting incident, did not 
violate the prohibition against double jeopardy. 
State v. Harbison, 539 S.W.3d 149, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 


92. —Identifications. 

Pretrial identification of defendant was not 
unduly suggestive because a highly trained 
narcotics detective positively and unequivo- 
cally identified defendant at the suppression 
hearing and at trial as the man he had observed 
for 30 minutes working in a meth lab; detec- 
tive’s identification was based on his observa- 
tion of defendant at the crime scene and his 
identification of defendant from the photograph 
was merely to confirm that the name he had 
obtained matched the person he had observed. 
State v. Davidson, — S.W.3d —, 2008 Tenn. 
Crim. App. LEXIS 731 (Tenn. Crim. App. Sept. 
9, 2008). 


93. —Insanity. 

Insanity acquittee’s automatic commitment 
for diagnosis and evaluation under § 33-7- 
303(a) was reasonable in light of the uncer- 
tainty of psychiatric evaluation and did not 
violate acquittee’s due process rights. State v. 
Phillips, 968 S.W.2d 874, 1996 Tenn. Crim. App. 
LEXIS 583 (Tenn. Crim. App. 1996), rehearing 
denied, — S.W.3d —, 1997 Tenn. Crim. App. 
LEXIS 498 (1997), cert. denied, Phillips v. Ten- 
nessee, 525 U.S. 847, 119 S. Ct. 117, 142 L. Ed. 
2d 94, 1998 U.S. LEXIS 5278 (1998). 

In a capital murder case, defendant’s due 
process rights were not violated by his forced 
medication because a doctor testified that de- 
fendant was very dangerous, that he needed to 
be medicated for his safety and the safety of 
others, and that it was the least restrictive 
measure for the circumstances; the trial court 
concluded that involuntary medication was 
medically appropriate, necessary to enable de- 
fendant to assist counsel at trial, and necessary 
to avoid danger to himself and others. State v. 
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Taylor, — S.W.3d —, 2008 Tenn. Crim. App. 
LEXIS 200 (Tenn. Crim. App. Mar. 7, 2008). 


94, —Juveniles. 

There is no authority for the substitution of 
an oral directive for a valid court order, and 
therefore juvenile defendant was entitled to 
post-commitment relief after he was found to be 
in violation of the terms of probation based on 
an oral mandate for house arrest since he was 
entitled to notice under U.S. Const. amend. 
XIV, § 1 and Tenn. Const. art. I, § 8; moreover, 
the appeal was not moot, because a finding of a 
probation violation could have had adverse 
consequences in the future. State v. Rodgers, 
235 S.W.3d 92, 2007 Tenn. LEXIS 744 (Tenn. 
Aug. 17, 2007). 


95.5. —Vague or Overbroad Laws. 

Reckless homicide statute, T.C.A. § 39-18- 
215, was constitutional, because the element of 
both criminally negligent and reckless homi- 
cide involving a gross deviation from the stan- 
dard of care was not unconstitutionally vague. 
State v. Martin, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 739 (Tenn. Crim. App. Sept. 18, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 152 (Tenn. Mar. 3, 2008). 


116. Domestic Relations. 

Pursuant to T.C.A. § 36-6-101(a)(2)(B), modi- 
fication of custody arrangements were necessi- 
tated by material changes in circumstances, 
and while the child’s preference was important 
under T.C.A. § 36-6-106(a)(7)(A) (now § 36-6- 
106(a)(13)), on remand trial court had to hear 
the father’s testimony, cross-examine the 
mother, and apply the legal standard on mate- 
rial change of circumstances. Conner v. Conner, 
— §.W.3d —, 2008 Tenn. App. LEXIS 320 
(Tenn. Ct. App. May 29, 2008). 


118. Employers and Employees. 

Plain reading of the Tennessee Excellence, 
Accountability, and Management Act of 2012 
makes clear the Act does not expressly confer a 
property interest in continued employment on 
preferred service employees. Tenn. Dep’t of 
Corr. v. Pressley, 528 S.W.3d 506, 2017 Tenn. 
LEXIS 554 (Tenn. Sept. 14, 2017). 

Court of appeals erred in determining that a 
correctional officer possessed a protected prop- 
erty interest in continued employment because 
the Tennessee Excellence, Accountability, and 
Management Act of 2012 gave the Tennessee 
Department of Correction (TDOC) the author- 
ity to dismiss any employee if it found the good 
of the service would be served; the officer and 
other similarly situated preferred service em- 
ployees did not possess a property interest in 
their continued employment with the State. 
Tenn. Dep’t of Corr. v. Pressley, 528 S.W.3d 506, 
2017 Tenn. LEXIS 554 (Tenn. Sept. 14, 2017). 


119. —Public Employees. 
By dismissing a tenured teacher, who failed 
to return to work after sick leave, without 
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providing her with written charges or an oppor- 
tunity for a hearing, the Board of Education 
violated the teacher’s constitutional right to 
due process of law under Fourteenth Amend- 
ment. Thompson v. Memphis City Schs. Bd. of 
Educ., 395 S.W.3d 616, 2012 Tenn. LEXIS 933 
(Tenn. Dec. 21, 2012). 


121. —At-Will Employees. 

Police officer was employee-at-will and had 
no protected property interest in her job under 
fourteenth amendment to the United States 
Constitution, U.S. Const. amend. XIV; the offi- 
cer was not employed for a specific term, and 
there was no formal contract of employment 
between her and the city; the city’s personnel 
manual did not limit the city’s right to termi- 
nate the officer. Faulkner v. City of Bartlett, — 
S.W.3d —, 2009 Tenn. App. LEXIS 397 (Tenn. 
Ct. App. June 29, 2009), appeal denied, — 
S.W.3d —, 2010 Tenn. LEXIS 192 (Tenn. Feb. 
22, 2010). 


135. Occupations. 


136. —Doctors. 

The Uniform Administrative Procedures Act 
(UAPA), T.C.A. § 4-5-101 et seq., provides for 
procedural safeguards in contested medical li- 
cense revocation cases, and UAPA procedure 
scrupulously protects the fundamental right of 
notice and opportunity to be heard. The doctor 
had not alleged that he was not provided either 
sufficient notice of the charges against him, or 
an opportunity to be heard, and from the ap- 
pellate court’s review of the record, it appeared 
that a contested hearing was set when the 
doctor appealed from the administrative 
judge’s decision and was stayed pursuant to his 
request; accordingly, the appellate court did not 
find that due process required dismissal of the 
action since the doctor had been afforded due 
process by being given proper notice of the 
charges and an opportunity to be heard, where 
he may present evidence of the alleged settle- 
ment agreements and evidence disputing the 
substantive allegations. Hardy v. State, — 
S.W.3d —, 2010 Tenn. App. LEXIS 23 (Tenn. Ct. 
App. Jan. 19, 2010), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 772 (Tenn. Aug. 25, 
2010), cert. denied, Hardy v. Tenn. Dep’t of 
Health, 179 L. Ed. 2d 500, 131 S. Ct. 1603, 79 
U.S.L.W. 3512, 2011 U.S. LEXIS 1953 (U.S. 
2011). 


140. Parental Rights. 

Alleged heir could not prevail on constitu- 
tional grounds where the decedent simply did 
not intend to make a bequest; a petition by a 
child born out of wedlock to establish paternity 
after the death of the testator had no bearing 
on the intent of the testator. Lanier v. Rains, 
229 S.W.3d 656, 2007 Tenn. LEXIS 583 (Tenn. 
June 28, 2007). 

Termination of the father’s parental rights 
did not violate due process where the adoptive 
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. parents showed the failure of the father to seek 


reasonable visitation of the children, the failure 
of the father to manifest an ability and unwill- 
ingness to assume legal and physical custody of 
the children, placement of the children in the 
father’s custody would pose a risk of substan- 
tial harm to the children’s welfare, and the 
father failed to establish paternity of the chil- 
dren. In re Adoption of S.T.D., — S.W.3d —, 
2007 Tenn. App. LEXIS 661 (Tenn. Ct. App. Oct. 
30, 2007). 


141. Penalties. 

The definition formerly found in § 36-1-102 
of “willfully failed to support” and “willfully 
failed to make reasonable payments toward 
such child’s support” is unconstitutional be- 
cause it creates an irrebutable presumption 
that the failure to provide monetary support for 
the four months preceding the petition to ter- 
minate parental rights constitutes abandon- 
ment, irrespective of whether that failure was 
intentional. Tennessee Baptist Children’s 
Homes, Inc. v. Swanson (In re Swanson), 2 
S.W.3d 180, 1999 Tenn. LEXIS 475 (Tenn. 
1999). 


145. Prisoners. 

Inmate’s petition for writ of certiorari was 
properly dismissed where placement of inmate 
in administrative segregation did not require a 
signature from the warden and/or written no- 
tice to inmate, and did not violate his due 
process rights; there was good reason for the 
segregation, which was not punitive but neces- 
sary in order to combat his disruptive and 
dangerous propensities and to protect staff and 
other inmates. Settle v. Tenn. Dep’t of Corr., 276 
S.W.3d 420, 2008 Tenn. App. LEXIS 317 (Tenn. 
Ct. App. May 27, 2008). 


162. State Courts. 


163. —Jurisdiction. 

Special verdict did not address whether 
agents acted as the sellers’ agents outside the 
presentation or whether the misrepresenta- 
tions made at the presentation were indirectly 
communicated to the buyers who were not 
present at the presentation, and until these 
issues were fully determined, the quantity and 
quality of the sellers’ contacts with Tennessee 
could not be fully determined; on remand and 
after the circuit court had determined the scope 
of the agents’ agency and the nature of their 
representations to the buyers who were not 
present at the presentation, the court should 
determine whether the scope of Tennessee’s 
specific in personam jurisdiction over the sell- 
ers was sufficiently broad to embrace the claims 
of these parties. Creech v. Addington, — S.W.3d 
—, 2007 Tenn. App. LEXIS 557 (Tenn. Ct. App. 
Aug. 29, 2007), rev’d, 281 S.W.3d 363, 2009 
Tenn. LEXIS 88 (Tenn. 2009). 
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165. Taxation. whether the company and parent company 
; were unitary as it was undisputed that the 
179. —Corporations. company was doing business in Tennessee dur- 
Record did not support taxpayer's allegations _ ing the year of assessment, and the assessment 
that tax at issue was a tax imposed on the of excise taxes based upon its business earnings 
parent corporation as tax was imposed on the from the sale of its assets in that year did not 
company alone based upon the gain reported by violate either the commerce or due process 
the company on the federal pro forma tax clauses. Newell Window Furnishing, Inc. v. 
return, reflecting business earnings on the sale, Johnson, 311 S.W.3d 441, 2008 Tenn. App. 
and the company paid the tax; it was irrelevant LEXIS 750 (Tenn. Ct. App. Dec. 9, 2008). 


§ 2. [Representatives — Power to reduce apportionment. ] 


Law Reviews. Felon Disenfranchisement Laws (John Benja- 
Reawakening “Privileges or Immunities”: An min Schrader), 62 Vand. L. Rev. 1285 (2009). 
Originalist Blueprint for Invalidating State 


AMENDMENT 15 


§ 1. [Right of citizens to vote — Race or color not to disqualify. ] 


Law Reviews. Disenfranchisement Statute (Vanessa M. 
Revisiting Wesley v. Collins and Tennessee’s Cross), 36 U. Mem. L. Rev. 543 (2006). 
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